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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
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FEDERAL ELECTION COMMISSION

11 CFR Parts 109 and 300
[Notice 2006—1]

Definitions of “Agent” for BCRA
Regulations on Non-Federal Funds or
Soft Money and Coordinated and
Independent Expenditures

AGENCY: Federal Election Commission.

ACTION: Revised Explanation and
Justification.

SUMMARY: The Federal Election
Commission is publishing a revised
Explanation and Justification for its
definitions of “agent” in its regulations
on coordinated and independent
expenditures, and non-Federal funds,
which are commonly referred to as “‘soft
money.” The regulations, which are
being retained, implement the
Bipartisan Campaign Reform Act of
2002 by defining “agent” as “‘any person
who has actual authority, either express
or implied” to perform certain actions.
These definitions do not include
persons acting only with apparent
authority. These revisions to the
Explanation and Justification are in
response to the decision of the U.S.
District Court for the District of
Columbia in Shays v. FEC. Further
information is provided in the
supplementary information that follows.

DATES: Effective date is January 31,
2006.

FOR FURTHER INFORMATION CONTACT: Mr.
Brad C. Deutsch, Assistant General
Counsel, or Mr. Ron B. Katwan,
Attorney, 999 E Street, NW.,
Washington, DC 20463, (202) 694-1650
or (800) 424-9530.

SUPPLEMENTARY INFORMATION: The
Bipartisan Campaign Reform Act of
2002, Pub. L. 107-155, 116 Stat. 81
(2002) (“BCRA”) amended the Federal
Election Campaign Act of 1971, as
amended, 2 U.S.C. 431 et seq. (the

“Act”). In 2002, the Commission
promulgated regulations in order to
implement BCRA’s new limitations on
party, candidate, and officeholder
solicitation and use of non-Federal
funds. Final Rules and Explanation and
Justification for Prohibited and
Excessive Contributions: Non-Federal
Funds or Soft Money, 67 FR 49064 (July
29, 2002) (“Soft Money Final Rules”).
The Commission also approved final
rules implementing BCRA’s provisions
regarding payments by political
committees and other persons for
communications that are coordinated
with a candidate, a candidate’s
authorized committee, or a political
party committee, as well as other
expenditures that are made either in
coordination with, or independently
from, candidates and political party
committees. Final Rules and
Explanation and Justification for
Coordinated and Independent
Expenditures, 68 FR 421 (Jan. 3, 2003)
(“Coordination Final Rules”).

Many of BCRA’s provisions and the
regulations implementing BCRA apply
not only to principals, such as
candidates, political party committees,
or other entities, but also to their agents.
See 67 FR at 49081-82; 68 FR at 421—
22. Before BCRA was enacted, the
Commission’s regulations at former 11
CFR 109.1(b)(5) (2001) defined “agent”
only for purposes of establishing
whether an expenditure made by an
individual was made independent of a
candidate or political party. The
definition was limited to “any person
who has actual oral or written authority,
either express or implied, to make or to
authorize the making of expenditures, or
[* * *] any person who has been placed
in a position within the campaign
organization where it would reasonably
appear that in the ordinary course of
campaign-related activities he or she
may authorize expenditures.”” The
definition of “agent” at former section
109.1(b)(5) did not apply to any
fundraising activities.

When implementing BCRA in 2002,
the Commission did not seek comment
on whether it should retain the pre-
BCRA definition of “agent.” Rather, the
Commission sought comment on
whether a principal should be held
liable if an agent has actual, as opposed
to apparent, authority to engage in the
alleged actions at issue, and whether a
principal should be held liable only if

an agent has express, rather than
implied, authority to act. See Notice of
Proposed Rulemaking on Prohibited and
Excessive Contributions; Non-Federal
Funds or Soft Money, 67 FR 35654,
35658 (May 20, 2002). The Commission
also sought comment on whether the
term “‘agent” should be left undefined
in the Commission’s rules and
interpreted instead based on common
law principles of agency. Id.

The final rules adopted by the
Commission in 2002 contained two
identical definitions of “‘agent” for the
regulations on coordinated and
independent expenditures (11 CFR
109.3) and the soft money regulations
(11 CFR 300.2(b)). Both rules defined
“agent” as ‘‘any person who has actual
authority, either express or implied,” to
perform certain actions. The
Commission decided to exclude from
the BCRA rules defining “agent” those
persons acting only with apparent
authority. The 2002 BCRA rules sought
to limit a principal’s liability for the
actions of an agent to situations where
the principal had engaged in specific
conduct to create an agent’s authority.
The Commission was concerned that by
including apparent authority in the
definitions of “‘agent” it would expose
principals to liability based solely on
the actions of a rogue or misguided
volunteer and ‘“‘place the definition of
‘agent’ in the hands of a third party.”
See Soft Money Final Rules, 67 FR at
49083; Coordination Final Rules, 68 FR
at 424-425. Accordingly, the
Commission’s BCRA definitions did not
include the second part of the pre-BCRA
definition, which had covered only
limited aspects of apparent authority,
specifically, apparent authority based
on “a position within the campaign
organization.”

In 2004, the Commission’s post-BCRA
definitions of “‘agent” were reviewed by
the U.S. District Court for the District of
Columbia in Shays v. FEC, 337 F. Supp.
2d 28 (D.D.C. 2004) (“Shays”), aff’'d, 414
F.3d 76 (D.C. Cir. 2005) (pet. for reh’g
en banc denied Oct. 21, 2005) (No. 04—
5352). The District Court held that the
Commission’s decision not to include
apparent authority within the
definitions of “‘agent” was an acceptable
and permissible construction of the term
under the Act. Shays at 84. The court
found that Congress had not directly
spoken to the question at issue,
satisfying the first step of Chevron
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review.! Id. at 71, 84. The court
determined that ““the Commission’s
construction of the term ‘agent’ is
faithful to the literal terms of the
statute.” Id. at 71-72, 81-86 (finding
that both definitions “survive[] Chevron
review”’). Specifically, the District Court
concluded, “the term ‘agent’ is subject
to different interpretations and the
FEC’s interpretation of the term
complies with an acceptable
interpretation of the statute.” Id. at 84.
The court emphasized that the Shays
plaintiffs “provide[d] no basis for the
conclusion that the term ‘agent’ has
developed a ‘settled meaning under

* * * the common law,” or that the
meaning includes those acting with
apparent authority.” Id. at 83. The
District Court noted, ‘“Black’s Law
Dictionary provides that the term in its
normal parlance does not include those
acting with apparent authority.” Id.
(emphasis added).2 Accordingly, the
court “conclude(d] that the term ‘agent’
does not have a settled common law
meaning that includes those acting with
apparent authority.” Id.

While upholding the Commission’s
definition under Chevron, the District
Court found that the Commission’s
Explanation and Justification for the
definitions of ‘agent’ at 11 CFR 109.3
and 300.2(b) did not satisfy the reasoned
analysis requirement of the
Administrative Procedure Act (“APA”’)
on three grounds. See Shays at 72, 88;
see also 5 U.S.C. 553. First, the court
found that the Commission had not
adequately explained why it departed
from its pre-BCRA definition of ‘agent,’
by not including the portion of the
definition that covered certain
applications of apparent authority.
Shays at 87. Second, the court found
that the Commission had not addressed
the impact that its construction of the
term ‘“‘agent” might have on preventing
circumvention of the Act’s limitations
and prohibitions and on preventing the
appearance of corruption, two policies
that Congress sought to advance in
passing BCRA. Id. at 72, 87. Third, the
court found that the Commission’s main
concern in excluding apparent authority

1The first step of the Chevron analysis, which
courts use to review an agency’s regulations, asks
whether Congress has directly spoken to the precise
questions at issue. The second step considers
whether the agency’s resolution of an issue not
addressed in the statute is based on a permissible
construction of the statute. See Shays at 51-52
(citing Chevron, U.S.A., Inc. v. Natural Res. Def.
Council, 467 U.S. 837, 842—-43 (1984)).

2The court also noted that individuals with
apparent authority “‘are therefore not technically
‘agents’ with regard to the activity at issue; it is only
by their actions and those of their ‘principal’ that
they are deemed to act as agents for purposes of
establishing liability.”” Id. at 84, citing Restatement
(Second) of Agency 8, cmt. a.

from the definitions—namely, to
prevent a candidate or political party
committee from being held liable for the
actions of a rogue or misguided
volunteer who purports to act on behalf
of the candidate or committee—was
“not supported by the law of agency

* * % Id. at 87.

The court remanded the definitions to
the Commission for further action
consistent with its opinion. Id. at 130.
The Commission did not appeal this
portion of the District Court decision.

In response to the Shays decision, the
Commission issued a Notice of
Proposed Rulemaking, which was
published in the Federal Register on
February 2, 2005. Notice of Proposed
Rulemaking on the Definitions of
“Agent” for BCRA Regulations on Non-
Federal Funds or Soft Money and
Coordinated and Independent
Expenditures, 70 FR 5382 (Feb. 2, 2005)
(“NPRM”). The NPRM sought comment
on several alternatives, which were (1)
whether to continue to exclude apparent
authority from its definitions of “agent”
at 11 CFR 109.3 and 300.2(b); (2)
whether to add apparent authority to
these definitions; (3) whether to return
to the pre-BCRA definition; and (4)
whether to adopt a different definition
of ““agent” covering certain applications
of apparent authority while excluding
others. The comment period closed on
March 4, 2005. The Commission
received six written comments from
eleven commenters on the proposed
rules. Additionally, the Commission
received a letter from the Internal
Revenue Service indicating, “the
proposed rules do not pose a conflict
with the Internal Revenue Code or the
regulations thereunder.” The
Commission held a hearing on this
rulemaking on May 17, 2005. Four
commenters testified at the hearing. For
purposes of this document, the terms
“comments” and ‘“‘commenter”’ apply to
both written comments and oral
testimony at the public hearing.3

The commenters were divided
between those who favored adding
apparent authority to the definitions of
“agent” and those who supported
retention of the 2002 rule. The
Commission has decided, after carefully
weighing the relevant factors, including
its extensive experience in investigating
and prosecuting statutory violations, to
retain the current definitions in 11 CFR
109.3 and 300.2(b) and to provide this
revised Explanation and Justification for

3The written comments and a transcript of the
hearing are available at http://www.fec.gov/law/
law_rulemakings.shtml under Definition of Agent
for BCRA Regulations on Coordinated and
Independent Expenditures and Non-Federal Funds
or Soft Money.

the decision to exclude apparent
authority from these definitions. The
Commission has decided that its current
definitions of “agent’: (1) As required
by BCRA, cover individuals engaged in
a broad range of activities specifically
related to BCRA-regulated conduct,
thereby dramatically increasing the
number of individuals and type of
conduct subject to the Act, especially
when compared to the Commission’s
pre-BCRA definition of agent; (2) cover
the wide range of activities prohibited
by BCRA and the Act, thereby providing
incentives for compliance, while
protecting core political activity
permitted by BCRA and affirmed by the
U.S. Supreme Court in McConnell# that,
under an apparent authority standard,
could otherwise be restricted or subject
to Commission investigation; and (3) are
best suited for the political context,
which is materially different from other
contexts in which apparent authority is
applicable.

Explanation and Justification

11 CFR 109.3 and 300.2(b)—Definitions

According to the common law
definition of actual authority, as
codified in the Restatement (Second) of
Agency (1958) (‘“Restatement”), an
agent’s actual authority is created by
manifestations of consent (express or
implied) made by the principal to the
agent.> Restatement 7. Apparent
authority, by contrast, is the result of
manifestations the principal makes to a
third party about a person’s authority to
act on the principal’s behalf.
Restatement 8. Apparent authority is
created where the principal’s words or
conduct “‘reasonably interpreted, causes
the third person to believe that the
principal consents to have the act done
on his behalf by the person purporting
to act for him.” Overnite Transp. Co. v.
NLRB, 140 F.3d 259, 266 (D.C. Cir.
1998) (quoting Restatement 27).
Moreover, to have apparent authority
“the third person must not only believe
that the individual acts on behalf of the
principal but, in addition, ‘either the
principal must intend to cause the third
party to believe that the agent is
authorized to act for him, or he should
realize that his conduct is likely to
create such belief.”” Id. (quoting
Restatement 27, cmt. a) (emphasis

added).

4 See McConnell v. FEC, 504 U.S. 93, 159-61
(2003).

5 See Kolstad v. American Dental Ass’n, 527 U.S.
526, 542 (1999) (‘“The common law as codified in
the Restatement (Second) of Agency (1957),
provides a useful starting point for defining [the]
general common law [of agency].”)
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Finally, apparent authority may be
created not only by manifestations the
principal makes directly to a third party,
but, in addition, ‘‘as in the case of
[actual] authority, apparent authority
can be created by appointing a person
to a position, such as that of manager or
treasurer, which carries with it generally
recognized duties; to those who know of
the appointment there is apparent
authority to do the things ordinarily
entrusted to one occupying such a
position, regardless of unknown
limitations which are imposed upon the
particular agent.” Restatement 27, cmt.
a.

The Supreme Court has emphasized
that not every aspect of agency law
needs to be incorporated into a Federal
statute when it is not necessary to
effectuate the statute’s underlying
purpose. See, e.g., Faragherv. City of
Boca Raton, 524 U.S. 775, 803 n.3
(1998) (The “obligation here is not to
make a pronouncement of agency law in
general or to transplant [the Restatement
(Second) of Agency into a Federal
Statute, but] is to adapt agency concepts
to the [Statute’s] practical objectives.”).
In construing the term “agent,” the
Commission believes that the current
definitions of “‘agent,” which are based
on actual authority, either express or
implied, best effectuate the intent and
purposes of BCRA and the Act.

The Commission’s current definitions
of “agent’: (1) As required by BCRA,
cover individuals engaged in a broad
range of activities specifically related to
BCRA-regulated conduct, thereby
dramatically increasing the number of
individuals and types of conduct subject
to the Act, especially when compared to
the Commission’s pre-BCRA definition
of agent; (2) cover the wide range of
activities prohibited by BCRA and the
Act, thereby providing incentives for
compliance, while protecting core
political activity permitted by BCRA
and affirmed by the U.S. Supreme Court
in McConnell that, under an apparent
authority standard, could otherwise be
restricted or subject to Commission
investigation; and (3) are best suited for
the political context, which is materially
different from other contexts in which
apparent authority is applicable.

1. As required by BCRA, the
Commission’s definitions of “‘agent”
cover individuals engaged in a broad
range of activities specifically related to
BCRA-regulated conduct, thereby
dramatically increasing the number of
individuals and types of conduct subject
to the Act, especially when compared to
the Commission’s pre-BCRA definition
of agent.

In implementing BCRA, the
Commission adopted regulations that

defined “‘agent” based on a broad range
of activities specifically related to
BCRA-regulated conduct, thereby
dramatically increasing the number of
individuals who met the definitions of
an ‘“‘agent” of a candidate, political
party committee, or other political
committee. The Commission’s pre-
BCRA independent expenditure rules
limited the definitions of “‘agent” to
“any person who has actual oral or
written authority, either express or
implied, to make or to authorize the
making of expenditures, or [* * *] any
person who has been placed in a
position within the campaign
organization where it would reasonably
appear that in the ordinary course of
campaign-related activities he or she
may authorize expenditures.” 11 CFR
109.1(b)(5)(2001).

Campaign committees typically
authorize very few people to make
expenditures, and typically limit those
powers to employees under the
campaign’s direct control. The number
of positions within a campaign
organization where it would reasonably
appear that a person could make
expenditures is similarly limited.
Therefore, the Commission’s pre-BCRA
definition of “agent” captured only a
small number of individuals within a
campaign organization. Moreover, by
defining agency based on authority to
make expenditures, the Commission’s
pre-BCRA definition did not restrict
individuals involved in the solicitation
and receipt of funds specifically
prohibited by BCRA.

In enacting BCRA, Congress extended
the scope of agency for purposes of the
Act to include persons with the
authority to solicit and receive funds,
thereby increasing significantly the
number of persons subject to the Act.
Accordingly, the Commission’s soft
money regulations define “agents” as
individuals with actual authority to
solicit or receive funds. See, e.g., 11 CFR
300.2(b)(1)(i) (“solicit, direct or receive
funds’’) and 300.2 (b)(3) (‘“‘solicit,
receive, direct, transfer, or spend
funds”). In contrast to the pre-BCRA
rule, the current definition applies to
the solicitation of funds generally, and
is not limited to activities based on
statutorily defined terms, such as
expenditures or contributions. The
number of individuals involved in
fundraising for a campaign can reach
hundreds and, in the case of
presidential campaigns and national
party committees, potentially thousands
of individuals, most of whom are
volunteers. Therefore, the number of
individuals subject to the Commission’s
current definition of “agent” in the soft
money regulations is far greater than the

number of individuals who were subject
to the pre-BCRA regulation, while the
type of activity restricted is specifically
related to BCRA-regulated conduct.

The Commission’s current definition
of “agent” in its coordination
regulations defines agents as individuals
with actual authority to request, make,
or be materially involved with the
production of certain types of
communications. 11 CFR 109.3. In
contrast to the pre-BCRA rule, this
definition applies to a wide range of
activities related to the creation and
distribution of political
communications, and is not limited to
activities based on statutorily defined
terms, such as expenditures or
contributions. For example, the rule
captures individuals who, on behalf of
a Federal candidate, have actual
authority, “to provide material
information to assist another person in
the creation, production, or distribution
of any communication.” 11 CFR
109.3(b)(5). Therefore, the rule not only
captures a much larger set of
individuals than the pre-BCRA rule, but
also captures the proper type of activity
prohibited by the coordination
regulations, i.e., activities related to the
production and distribution of
communications.

After examining the Commission’s
pre- and post-BCRA enforcement record,
the Commission has determined that the
decision to limit agency to those with
actual authority, express or implied, has
not had a material impact on its ability
to prosecute cases in the three years the
rule has been in place. In the
Commission’s experience in
administering and enforcing the Act
since promulgating the current rules in
2002, excluding apparent authority from
the definitions of “‘agent” has not
facilitated circumvention of the Act nor
led to actual or apparent corruption.
Commenters both favoring and opposing
the regulations in their current form
agreed that there is no evidence that the
operation of the current definitions of
““agent” in the 2003-2004 election cycle
in any way undermined the success of
BCRA cited by its Congressional
sponsors. When asked at the hearing
whether the lack of apparent authority
had led to circumvention of the Act, a
representative of a major reform
organization testified, “I don’t know of
any specific situation.” The
Commission concurs with this
conclusion.

In upholding the Commission’s
definitions of “agent” under Chevron,
the District Court observed, ‘it is not
readily apparent that the regulation on
its face creates the potential for gross
abuse” and “in the end simply finds
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Plaintiffs”” concerns [that the definitions
would allow circumvention of the Act]
to be too amorphous and speculative at
this stage to mandate the reversal of the
Commission’s regulation.” Shays at 85—
86. The record evidence developed and
reviewed in this rulemaking and the
Commission’s prosecutorial experience
support the District Court’s conclusion.

Nevertheless, if the Commission
should encounter evidence of actual or
apparent corruption or of circumvention
of the Act in the future, the Commission
has the authority to revisit the
regulation and take action as
appropriate, including an approach
targeted to the specific problems that are
actually found to occur.

2. Actual authority, either express or
implied, is a broad concept that covers
the wide range of activities prohibited
by BCRA and the Act, thereby providing
appropriate incentives for compliance,
while protecting core political activity
permitted by BCRA and affirmed by the
U.S. Supreme Court in McConnell that,
under an apparent authority standard,
could otherwise be restricted or subject
to Commission investigation.

Based on a careful review of the
relevant factors, the Commission has
found that inclusion of apparent
authority in the Commission’s
definitions of ““agent” is not necessary
to implement BCRA or the Act, and that
actual authority is sufficient to prevent
circumvention and the appearance of
corruption. In arguing for an apparent
authority standard, some commenters
erroneously stated that the
Commission’s current definitions of
‘“agent” were too narrow because they
failed to capture various hypotheticals
involving allegedly prohibited activity.
These hypotheticals included: (a)
Actions by individuals with certain
titles or positions within a campaign
organization or party committee; (b)
actions by individuals where the
candidate privately instructed the
individual to avoid raising non-Federal
funds; (c) actions by individuals acting
under indirect signals from a candidate;
and (d) actions by individuals who
willfully kept a candidate, political
party committee, or other political
committee ignorant of their prohibited
activity. As discussed further below,
actual authority, either express or
implied, sufficiently addresses this
hypothetical behavior. Moreover, a
principal’s private instructions or
indirect signals to agents, or a
principal’s attempts to keep himself
ignorant of an agent’s activities, do not
implicate apparent authority, which
involves manifestations by a principal
to a third person rather than to the
agent.

While the Commission’s actual
authority standard is sufficiently broad
to address this activity, it also protects
core political activity permitted by
BCRA and affirmed by the U.S. Supreme
Court in McConnell that, under an
apparent authority standard, could
otherwise be restricted or subject to
Commission investigation. Therefore,
the Commission’s current definitions of
“agent” best effectuate the intent and
purpose of BCRA and the Act, and
create the appropriate incentives for
candidates, party committees, and other
political committees to ensure that their
employees and volunteers are familiar
with, and comply with, BCRA’s soft
money and coordination provisions.

a. Actions of individuals with certain
titles or positions. Apparent authority is
not necessary to capture impermissible
activity by persons holding certain titles
or positions within a campaign
organization, political party committee,
or other political committee. A title or
position is most frequently part of the
grant of actual authority, either express
or implied, to act on behalf of a
principal. The scope of the authority
created will depend on the title given
and the understanding of the agent and
the principal. For example, an
individual with the title of fundraising
chair of a campaign has actual authority
to raise funds on behalf of that
campaign. See Restatement 27, cmt a.
Fundraising is within the scope of a
fundraising chair’s actual authority.
Later actions by a principal, reasonably
understood by the agent, can expand the
scope of authority under either express
or implied actual authority. Thus, even
if the definitions of “agent’ are limited
to persons acting with actual authority,
a person may be an agent as a result of
actual authority based on his or her
position or title within a campaign
organization, political party committee,
or other political committee.

b. Actions by individuals where the
candidate privately instructed the
individual to avoid raising non-Federal
funds. The Commission’s current
definitions of “agent” are sufficiently
broad to capture actions by individuals
where the candidate authorizes an
individual to solicit Federal funds on
his or her behalf, but privately instructs
the individual to avoid raising non-
Federal funds. One commenter’s
scenario proposed, ‘‘a Federal candidate
publicly named a fundraising chairman
who thus was vested with the apparent
authority of the candidate, but where
the candidate privately instructed the
agent to avoid raising non-Federal
funds. Suppose further that the
fundraiser nonetheless solicits soft
money.” Contrary to the commenter’s

assertion, the fundraising chairman in
this scenario could be an agent for the
purpose of soliciting funds under the
Commission’s current regulations.®
Because raising funds is within the
fundraising chair’s scope of actual
authority, soft money solicitations on
behalf of the candidate are prohibited.
As an agent of a federal officeholder the
fundraiser would be liable for any such
violation. In addition, the candidate/
principal may also be liable for any
impermissible solicitations by the agent,
despite specific instructions not to do
so. See U.S. v. Investment Enterprises,
Inc., 10 F.3d 263, 266 (5th Cir. 1993)
(determining that it is a settled matter of
agency law that liability exists “‘for
unlawful acts of [] agents, provided that
the conduct is within the scope of the
agent’s authority”); see also Restatement
216 (“A master or other principal may
be liable to another whose interests have
been invaded by the tortious conduct of
a servant or other agent, although the
principal does not personally violate a
duty to such other or authorize the
conduct of the agent causing the
invasion.”); Restatement 219(1) (“A
master is subject to liability for the torts
of his servant committed while acting in
the scope of their employment.”).

c. Actions by individuals acting under
indirect signals from a candidate. The
Commission’s current definitions of
“agent” are sufficiently broad to capture
actions by individuals acting under
indirect signals from a candidate.
Commenters raised concerns that
candidates could withhold actual
authority to violate the law, but attempt
to signal indirectly that the agent should
ignore his or her express instructions
and solicit illegal soft money
nevertheless. Several commenters
described this as the use of a “wink and
anod” that would authorize the agent
to act illegally. Contrary to what these
commenters suggested, however, the

6 The Commission notes that regardless of
whether it includes apparent authority in the
definition of “agent,” for the candidate to be liable
in this scenario under existing Commission
regulations prohibiting soft money solicitations, the
fundraising chair must be “acting on behalf’’ of the
candidate when he or she makes the soft money
solicitation. See 11 CFR 300.10(c)(1) (“‘An officer or
agent acting on behalf of a national party committee
or a national congressional campaign committee;”’)
and 300.60(c) (“Agents acting on behalf of a Federal
candidate or individual holding Federal office;”)
(emphases added). As the Commission noted in the
Soft Money Final Rules, “a principal can only be
held liable for the actions of an agent when the
agent is acting on behalf of the principal, and not
when the agent is acting on behalf of other
organizations or individuals. Specifically, it is not
enough that there is some relationship or contact
between the principal and agent; rather, the agent
must be acting on behalf of the principal to create
potential liability for the principal.” Soft Money
Final Rules, 67 FR at 49083.
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principal’s indirect signals give the
fundraiser actual authority to raise
money, and by implication, to do so
illegally. See Restatement 26, cmt. ¢
(“[authority to perform a particular act]
may be inferred from words or conduct
which the principal has reason to know
indicate to the agent that he is to do the
act for the benefit of the principal”).
Moreover, because apparent authority is
based on communications between the
principal and a third party, if the
principal indirectly signaled to the
agent that the agent should violate the
law, the principal’s actions would not
create apparent authority. Apparent
authority does not further the
Commission’s efforts to prevent this
type of misconduct.

d. Actions by individuals who
willfully keep a candidate, political
party committee, or other political
committee ignorant of their prohibited
activity. The Commission’s current
definitions of “agent” are also
sufficiently broad to capture actions by
individuals who willfully keep a
candidate, party committee, or other
political committee ignorant of their
prohibited activity. In another scenario,
commenters maintained that “so long as
agents keep their principals sufficiently
ignorant of their particular practices
* * * those operating with apparent
authority could exploit their positions
to continue soliciting and directing soft
money contributions, continue peddling
access to their principals, and continue
by virtue of their apparent authority to
perpetuate the appearance if not the
reality of corruption.”

Assuming that apparent authority in
this scenario is based on a position like
that of fundraising chair, the agent
would have actual authority to raise
funds and thus the candidate would be
liable for the agent’s illegal soft money
solicitations, if done on the candidate’s
behalf, even if the solicitations were
made without the candidate’s
knowledge.” Moreover, under actual
authority, a principal cannot avoid
liability through attempts to keep
himself ignorant of his or her agent’s
actions. See Restatement 43
(““Acquiescence by the principal in
conduct of an agent whose previously
conferred authorization reasonably
might include it, indicates that the
conduct was authorized; if clearly not
included in the authorization,
acquiescence in it indicates
affirmance.”)

Thus, for all the reasons discussed
above, actual authority, whether express
or implied, is a broad concept that
provides candidates, political party

7 See note 6, above.

committees, and other political
committees with the appropriate
incentives to monitor the conduct of
those whom they hold out to the public
as their agents.

e. Apparent authority based on direct
manifestations a principal makes to a
third party is not necessary to
implement the purposes of BCRA and
the Act because the Commission’s soft
money and coordination regulations
would, in many situations, reach the
principal’s own conduct directly. In
addition, apparent authority based on
direct manifestations a principal makes
to a third party is not necessary to
implement the purposes of BCRA and
the Act because the Commission’s soft
money and coordination regulations
would, in many situations, reach the
principal’s own conduct directly. Where
a Federal candidate creates apparent
authority to solicit soft money for a
volunteer, employee, or consultant by
talking directly to a third party, in many
situations, the conversation between the
candidate and the third party will
constitute a solicitation by the candidate
in and of itself. For example, assume a
Federal candidate informs a contributor
that an illegal soft money contribution
to Jane Doe’s gun owners’ rights
organization would greatly benefit the
Federal candidate’s campaign.
Regardless of whether Jane Doe has
authority to act on behalf of the Federal
candidate, the Federal candidate would
face liability based on his or her own
comments to the contributor. Not only
is the principal’s statement likely
captured by the Commission’s current
regulations, the Commission is currently
conducting a rulemaking to expand its
definition of “solicit” at 11 CFR
300.2(m), as it was understood by the
Shays court, and in light of the Court of
Appeals decision in Shays v. FEC. See
Notice of Proposed Rulemaking on the
Definitions of “Solicit” and “Direct”, 70
FR 56599 (Sept. 28, 2005); see also
Shays v. FEC, 414 F.3d 76, 105-07 (D.C.
Cir. 2005) (holding the Commission’s
definitions of ““to solicit” and “to
direct” did not survive the first step of
Chevron review.). Under this approach,
liability for statements to third parties
will rest directly on candidates, rather
than indirectly through purported
agents.

f. Actual authority protects core
political activity permitted by BCRA and
affirmed by the U.S. Supreme Court in
McConnell that, under an apparent
authority standard, could otherwise be
restricted or subject to Commission
investigation.

While the Commission’s current
regulations are sufficiently broad to
create appropriate incentives for

candidates, party committees, and other
political committees to ensure that their
employees and volunteers are familiar
with, and comply with, BCRA’s soft
money and coordination provisions, the
current regulations also preserve the
ability of individuals to solicit funds on
behalf of multiple entities. BCRA
restricts the ability of Federal
officeholders, candidates, and national
party committees to raise non-Federal
funds. BCRA does not prohibit
individuals who are agents of the
foregoing from also raising non-Federal
funds for other political parties or
outside groups.? As the Supreme Court
made clear in McConnell, even ““party
officials may also solicit soft money in
their unofficial capacities.” McConnell,
504 U.S. at 159-61. The Commission
recognized in the Soft Money Final
Rules that “individuals, such as State
party chairmen and chairwomen, who
also serve as members of their national
party committees, can, consistent with
BCRA, wear multiple hats, and can raise
non-Federal funds for their State party
organizations without violating the
prohibition against non-Federal
fundraising by national parties.” Id.; see
also Restatement 13 (“merely acting in
a manner that benefits another is not
necessarily acting on behalf of that
person.”).?

An apparent authority standard
would potentially subject individuals
conducting permissible fundraising
activities to Commission complaints
and investigations. Such a result would
unduly burden participation in
permissible political activity. For
example, assume Candidate meets
Contributor who mentions he is from
Trenton, New Jersey. Candidate
mentions to Contributor that he knows
a politically prominent
environmentalist named Tom who is
also from Trenton. Candidate praises
Tom’s involvement in an environmental
group in New Jersey and says, ‘“‘Say
hello to Tom if you see him, and tell
him to give me a call. Tom is an old
friend and one of the reasons I keep
getting elected.” In fact, Tom has not
spoken to the Candidate in over a year,
and knows him only though past efforts
to lobby him on tightening
environmental laws. Contributor later
meets Tom, who solicits Contributor for

8 Federal candidates and officeholders may raise
non-Federal funds in limited circumstances. See 2
U.S.C. 441i(e)(1)(B), (2), and (3).

9In order to preserve an individual’s ability to
raise funds for multiple organizations, the
Commission’s current regulations specifically
require an agent to be acting on behalf of a
candidate or party committee to be subject to
BCRA'’s soft money prohibition. See note 6, above.
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a soft money contribution to the
environmental group.

If a complaint was filed with the
Commission, the Commission could,
under an apparent authority standard,
investigate whether Contributor
reasonably believed Tom was
Candidate’s agent, and if so, whether
Tom made the solicitation on behalf of
Candidate. However, under an actual
authority standard, there is no actual
authority between Tom and Candidate,
thereby ending the Commission’s
inquiry into his conduct and preserving
his ability to remain active in his
environmental organization.

In reaching this conclusion, the
Commission is mindful that both the
Supreme Court in McConnell and the
commenters agreed that citizen
participation in both Federal campaigns
and with organizations that may raise
soft money is permissible under BCRA.

3. Liability premised on actual
authority is best suited for the political
context, which is materially different
from contexts where apparent authority
is aﬁplicable.

The Commission emphasizes that the
decision to exclude apparent authority
from its definitions of “agent” is
informed by the difference between the
political context in which the
Commission’s definitions of “agent”
operate, and the non-political contexts
in which apparent authority is normally
applied.10

Electoral campaigns are materially
different from many commercial
endeavors in that campaigns must
depend on broad participation by
volunteers. Unlike commercial agents,
political volunteers have an affirmative
interest in promoting and working
toward the campaign’s goals based on
personal and ideological, rather than
economic, incentives. Unlike
commercial principals, campaigns
welcome the assistance and support of
nearly any volunteer, regardless of their
expertise, availability, or exact reasons
for supporting the campaign. A
commercial principal does not
customarily rely on a large number of
mainly inexperienced volunteers to
carry out its commercial purposes.
Moreover, a commercial principal
typically does not have a large number
of people willing to work on its behalf
for no economic benefit and without the
commercial principal’s knowledge. See,
e.g., AO 1999-17 (discussing campaign
volunteers’ independent Internet

10 This rulemaking does not impact the role of
apparent authority in the enforcement or
interpretation of commercial obligations between
political committees and vendors. See, e.g., Karl
Rove & Co. v. Thornburgh, 39 F.3d 1273 (5th Cir.
1994).

activities on behalf of a presidential
campaign).

As the Commission pointed out in the
Soft Money Final Rules, in most non-
political contexts, the purpose of
apparent authority is ““to protect
innocent third parties who have
suffered monetary damages as a result of
reasonably relying on the
representations of individuals who
purported to have, but did not actually
have, authority to act on behalf of [the]
principals. Unlike other legislative
areas, BCRA does not affect individuals
who have been defrauded or have
suffered economic loss due to their
detrimental reliance on unauthorized
representations.” 67 FR 49082. See, e.g.,
United States v. One Parcel of Land, 965
F.2d 311, 318-19 (7th Cir. 1992)
(““Apparent authority’ is a vehicle by
which a principal is held vicariously
liable to an innocent third party for
injury resulting from the
misrepresentations or misdeeds of the
principal’s agent who acted with
apparent authority from the principal.”);
Fraioli v. Lemcke, 328 F. Supp. 2d 250,
278-79 (D.R.I. 2004) (““The doctrine of
apparent authority exists to promote
business and protect a third party’s
reasonable reliance on an agency
relationship.”); Hammett v. VTN Corp.,
1989 WL 149261 at *6 (E.D. La. 1989).

Instead, an overriding purpose of
BCRA, and the purpose to which the
rules interpreting agency are drafted, is
to prevent circumvention of the Act and
actual corruption or the appearance
thereof. Applying apparent authority
concepts developed to remedy fraud
and economic loss to the electoral arena
could restrict permissible electoral
activity where there is no corruption or
the appearance thereof.

As the Supreme Court noted in
Buckley v. Valeo, “‘encouraging citizen
participation in political campaigns
while continuing to guard against the
corrupting potential of large financial
contributions to candidates” is an
important goal of the Act. Buckley v.
Valeo, 424 U.S. 1, 36 (1976). In the
Commission’s judgment, the potential of
apparent authority to restrict activity
that would not circumvent the statute or
give the appearance of corruption
outweighs any possible benefits that
may be derived from providing
candidates and party committees with
additional incentives for monitoring
their campaign workers, especially
given the fact that actual authority is a
broad concept that already creates
appropriate incentives for such
monitoring.

Conclusion

This revised Explanation and
Justification, thus, addresses the three
concerns articulated by the District
Court in Shays. First, the Commission
determined that its current definitions
of ““agent,” by focusing on authority to
engage in a broad range of activities
specifically related to BCRA-regulated
conduct rather than only on
expenditures, dramatically increases the
number of individuals and types of
conduct subject to the Act, and
therefore, properly implements BCRA’s
prohibitions.

Second, the Commission has
attempted to address the District Court’s
concern regarding prevention of
circumvention of the Act and the
appearance of corruption by explaining
(1) that there is, at present, no evidence
of corruption or circumvention under
the current definitions of “agent” that
dictates a change in Commission
regulations; (2) that even without
inclusion of apparent authority, the
Commission’s soft money and
coordination regulations would reach
situations where the principal makes
direct manifestations to a third party
regarding a person’s authority to act on
the principal’s behalf; and (3) that even
without inclusion of apparent authority,
reliance on actual authority, express or
implied, still reaches most situations
where agency is based on title or
position.

Third, this revised Explanation and
Justification addresses the District
Court’s concern regarding a perceived
misunderstanding of the law of agency,
by explaining that the Commission’s
decision now to continue to exclude
apparent authority from the definitions
of “agent” is not based on an
assumption, noted by the court, that
““rogue agents” might potentially create
liability for campaigns, party
committees, or other political
committees solely through the agents’
own actions. Instead, the revised
Explanation and Justification recognizes
that apparent authority does, in fact,
require affirmative conduct by a
principal (whether through title or
position or through direct
manifestations to a third party), and that
there are persuasive policy reasons for
excluding apparent authority from the
definitions of “agent.”

Dated: January 24, 2006.
Michael E. Toner,
Chairman, Federal Election Commission.
[FR Doc. 06—853 Filed 1-30-06; 8:45 am]
BILLING CODE 6715-01-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA—-2003-15471; Airspace
Docket No. 03—AWA-6]

RIN 2120-AA66
Modification of the Minneapolis Class
B Airspace Area; MN

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; correction.

SUMMARY: This action corrects a final
rule published in the Federal Register
on November 28, 2005 (70 FR 71233),
Airspace Docket No. 03—AWA-6, FAA
Docket No. FAA-2003-15471. In that
rule, inadvertent errors were made in
the legal description of the Minneapolis
Class B airspace area. This action
corrects those errors.

EFFECTIVE DATE: 0901 UTC, February 16,
2006.

FOR FURTHER INFORMATION CONTACT:
Steve Rohring, Airspace and Rules,
Office of System Operations Airspace
and AIM, Federal Aviation
Administration, 800 Independence
Avenue, SW., Washington, DC 20591;
telephone: (202) 267—-8783.

SUPPLEMENTARY INFORMATION:

Background

On November 28, 2005, a final rule
was published in the Federal Register
modifying the Minneapolis, MN Class B
Airspace Area (70 FR 71233), Airspace
Docket No. 03—AWA-6, FAA Docket
No. FAA-2003-15471. In that final rule,
inadvertent errors were made in the
legal descriptions for some of the areas;
in that, the radials (from navigational
aids) were listed in degrees magnetic
rather than true. Normally, radials
contained in a legal description are
expressed in degrees true rather than
magnetic. This eliminates the need for
periodic rulemaking to update the
radials as magnetic variation changes
over time. Radials contained in the legal
description are then converted from true
to magnetic for charting purposes.
However, because the legal description
in this rule listed magnetic values rather
than true, it became evident that the
charted radials were not in the same
locations as presented in the public
meetings, studied by the ad hoc
committee, and depicted in the Notice
of Proposed Rulemaking (NPRM) and
final rule. This action corrects the
radials contained in the legal
description to degrees true. This will
align the charted depiction of the

airspace with the intent of the
Minneapolis Class B airspace area
modification. When these new radials
are converted and depicted on
aeronautical charts, they will be the
same numerical values as those
presented in public meetings, studied
by the ad hoc committee, and contained
in the NPRM and final rule.

Due to the significant impact that the
erroneous Class B boundary locations
would have on aircraft operations
surrounding the MSP terminal area, the
FAA finds good cause, pursuant to 5
U.S.C. 553(d), for making this
amendment effective in less than 30
days in order to promote the safe and
efficient handling of air traffic in the
area.

Corrections to Final Rule

m Accordingly, pursuant to the authority
delegated to me, the legal description
for the Minneapolis Class B Airspace
Area, as published in the Federal
Register on November 28, 2005, (70 FR
71233), Docket No. 03—-AWA-6, FAA
Docket No. FAA-2003-15471, and
incorporated in 14 CFR 71.1, is
corrected as follows:

PART 71—[AMENDED]

§71.1 [Amended]

m On page 71233, correct the legal
description of the Minneapolis Class B
Airspace, to read as follows:

Paragraph 3000 Class B Airspace

* * * * *

AGLMN B Minneapolis, MN [Corrected]

Minneapolis-St. Paul International (Wold-
Chamberlain) Airport (Primary Airport)

(Lat. 44°53’00” N., long. 93°13’01” W.)
Gopher VORTAC

(Lat. 45°08’45” N., long. 93°22"24” W.)
Flying Cloud VOR/DME

(Lat. 44°49’33” N., long. 93°27°24” W.)
Point of Origin: Minneapolis-St. Paul

International (Wold-Chamberlain)
Airport DME Antenna (I-MSP DME)

(Lat. 44°52°28” N., long. 93°12"24” W.)

Boundaries.

Area A. That airspace extending upward
from the surface to and including 10,000 feet
MSL within a 6-mile radius of I-MSP DME.

Area B. That airspace extending from 2,300
feet MSL to and including 10,000 feet MSL
within an 8.5-mile radius of -MSP DME,
excluding Area A previously described.

Area C. That airspace extending from 3,000
feet MSL to and including 10,000 feet MSL
within a 12-mile radius of -MSP DME,
excluding Area A and Area B previously
described.

Area D. That airspace extending from 4,000
feet MSL to and including 10,000 feet MSL
within a 20-mile radius of I-MSP DME and
including that airspace within a 30-mile
radius from the Flying Cloud 301° radial
clockwise to the Gopher 301° radial and from

the Gopher 121° radial clockwise to the
Flying Cloud 121° radial, excluding Area A,
Area B, and Area C previously described.
Area E. That airspace extending from 7,000
feet MSL to and including 10,000 feet MSL
within a 30-mile radius of -MSP DME from
the Gopher 301° radial clockwise to the
Gopher 358° radial, and from the Gopher
091° radial clockwise to the Gopher 121°
radial, and from the Flying Cloud 121° radial
clockwise to the Gopher 166° radial, and
from the Gopher 176° radial clockwise to the
Flying Cloud 301° radial excluding that
airspace between a 25-mile radius and a 30-
mile radius of -MSP DME from the Flying
Cloud 121° radial clockwise to the Gopher
166° radial, and excluding Area A, Area B,
Area C, and Area D previously described.
Area F. That airspace extending from 6,000
feet MSL to and including 10,000 feet MSL
within a 30-mile radius of I-MSP DME from
the Gopher 166° radial clockwise to the
Gopher 176° radial, excluding Area A, Area
B, Area C, and Area D previously described.

* * * * *

Issued in Washington, DC, on January 25,
2006.

Kenneth McElroy,

Acting Manager, Airspace and Rules.

[FR Doc. 06—900 Filed 1-30-06; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2005-22708; Airspace
Docket No. 05-AAL-32]

RIN 2120-AA66

Modification of Offshore Airspace
Areas: Gulf of Alaska Low and Control
1487L; AK

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action amends the Gulf
of Alaska Low and Control 1487L
Offshore airspace areas in Alaska.
Specifically, this action modifies the
Gulf of Alaska Low and Control 1487L
airspace areas in the vicinity of the
Yakutat Airport, Yakutat, AK, by
lowering the affected controlled
airspace floor to 700 feet mean sea level
(MSL) for the Gulf of Alaska Low, and
1,200 feet MSL for Control 1487L. The
FAA is taking this action to provide
additional controlled airspace for the
safety of aircraft executing instrument
flight rules (IFR) operations at the
Yakutat Airport.

EFFECTIVE DATE: 0901 UTC, April 13,
2006.

FOR FURTHER INFORMATION CONTACT: Ken
McElroy, Airspace and Rules, Office of
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System Operations Airspace and AIM,
Federal Aviation Administration, 800
Independence Avenue, SW.,
Washington, DC 20591; telephone: (202)
267—-8783.

SUPPLEMENTARY INFORMATION:

History

On December 8, 2005, the FAA
published in the Federal Register a
notice of proposed rulemaking to
modify the Gulf of Alaska Low and
Control 1487L Offshore Control Areas in
Alaska (70 FR 72950). Interested parties
were invited to participate in this
rulemaking effort by submitting written
comments on the proposal. No
comments were received.

The Rule

This action amends Title 14 Code of
Federal Regulations (14 CFR) part 71 to
modify the Gulf of Alaska Low airspace
area, AK, by lowering the floor to 700
feet MSL in the vicinity of Yakutat
Airport, Yakutat, AK. Additionally, the
Control 1487L airspace area, AK, will be
lowered from 5,500 feet MSL to 1,200
feet MSL in the vicinity of Yakutat
Airport. These areas will provide
controlled airspace beyond 12 miles
from the shoreline of the United States
where there is a requirement to provide
IFR enroute Air Traffic Control services
and within which the United States is
applying domestic air traffic control
procedures. This rule establishes
controlled airspace sufficient in size to
support the Terminal Arrival Area
associated with new IFR operations at
Yakutat Airport, AK. The FAA
Instrument Flight Procedures
Production and Maintenance Branch
has developed three new standard
instrument approach procedures (SIAP),
revised seven SIAPs and revised one
departure procedure for the Yakutat
Airport. Additional controlled airspace
extending upward from 700 feet and
1,200 feet above the surface in
international airspace is created by this
action. The airspace is sufficient to
support IFR operations at the Yakutat
Airport.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation: (1) Is
not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under Department of
Transportation (DOT) Regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979); and (3) does not
warrant preparation of a regulatory
evaluation as the anticipated impact is
so minimal. Since this is a routine

matter that will only affect air traffic
procedures and air navigation, it is
certified that this proposed rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the

criteria of the Regulatory Flexibility Act.

ICAO Considerations

As part of this rule relates to
navigable airspace outside the United
States, the notice of this action is
submitted in accordance with the
International Civil Aviation
Organization (ICAO) International
Standards and Recommended Practices.

The application of International
Standards and Recommended Practices
by the FAA, Office of System
Operations Airspace and AIM, Airspace
& Rules, in areas outside United States
domestic airspace, is governed by the
Convention on International Civil
Aviation. Specifically, the FAA is
governed by Article 12 and Annex 11,
which pertain to the establishment of
necessary air navigational facilities and
services to promote the safe, orderly,
and expeditious flow of civil air traffic.
The purpose of Article 12 and Annex 11
is to ensure that civil aircraft operations
on international air routes are
performed under uniform conditions.

The International Standards and
Recommended Practices in Annex 11
apply to airspace under the jurisdiction
of a contracting state, derived from
ICAO. Annex 11 provisions apply when
air traffic services are provided and a
contracting state accepts the
responsibility of providing air traffic
services over high seas or in airspace of
undetermined sovereignty. A
contracting state accepting this
responsibility may apply the
International Standards and
Recommended Practices that are
consistent with standards and practices
utilized in its domestic jurisdiction.

In accordance with Article 3 of the
Convention, state-owned aircraft are
exempt from the Standards and
Recommended Practices of Annex 11.
The United States is a contracting state
to the Convention. Article 3(d) of the
Convention provides that participating
state aircraft will be operated in
international airspace with due regard
for the safety of civil aircraft. Since this
action involves, in part, the designation
of navigable airspace outside the United
States, the Administrator has consulted
with the Secretary of State and the
Secretary of Defense in accordance with
the provisions of Executive Order
10854.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Amendment

m In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9N,
Airspace Designations and Reporting
Points, dated September 1, 2005, and
effective September 15, 2005, is
amended as follows:

Paragraph 6007 Offshore Airspace Areas.

* * * * *

Gulf of Alaska Low, AK [Amended]

That airspace extending upward from 700
feet MSL bounded by a line beginning at a
point where the 12-mile offshore limit
intersects long. 144°30°00” W.; thence
eastward 12 miles off shore and parallel to
the shoreline to lat. 59°10"36” N., long.
139°31'10” W.; to lat. 59°02749” N, long.
139°47°45” W.; to lat. 59°27’12” N., long.
140°31'10” W.; thence westward along the
south boundary of V-440 to long. 144°30°00”
W.; thence northward along long. 144°3000”
W.; to the point of beginning.

* * * * *

Control 1487L [Amended]

That airspace extending upward from
5,500 feet MSL within the area bounded by
a line beginning at lat. 58°19’58” N., long.
148°55’07” W.; to lat. 59°08”34” N., long.
147°16’06” W.; thence counterclockwise via
the arc of a 149.5-mile radius centered on the
Anchorage VOR/DME to the intersection of
the 149.5-mile radius arc and a point 12
miles from and parallel to the U.S. coastline;
thence southeast 12 miles from and parallel
to the U.S. coastline to a point 12 miles
offshore on the Vancouver FIR boundary; to
lat. 54°32’57” N., long. 133°11°29” W.; to lat.
54°00’00” N., long. 136°00°00” W.; to lat.
52°43'00” N., long. 135°00°00” W.; to lat.
56°45'42” N., long. 151°45°00” W.; to the
point of beginning; and that airspace
extending upward from 1,200 feet MSL
within the area bounded by a line beginning
at lat. 59°33’25” N, long. 141°03'22” W.;
thence southeast 12 miles from and parallel
to the U.S. coastline to lat. 58°56’18” N., long.
138°45’19” W.; to lat. 58°40°00” N., long.
139°30°00” W.; to lat. 59°00°00” N., long.
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141°10’00” W.; to the point of beginning. The
portion within Canada is excluded.
* * * * *

Issued in Washington, DC, on January 25,
2006.

Kenneth McElroy,

Acting Manager, Airspace and Rules.

[FR Doc. 06—898 Filed 1-30-06; 8:45 am|]
BILLING CODE 4910-13-P

FEDERAL TRADE COMMISSION
16 CFR Part 305

Rule Concerning Disclosures
Regarding Energy Consumption and
Water Use of Certain Home Appliances
and Other Products Required Under
the Energy Policy and Conservation
Act (“Appliance Labeling Rule”)

AGENCY: Federal Trade Commission.
ACTION: Final rule.

SUMMARY: The Federal Trade
Commission (‘“‘Commission”’) is
amending the Appliance Labeling Rule
to update ranges of comparability for
compact clothes washers, refrigerators,
refrigerator-freezers, and freezers. In
addition, the Commission announces
that ranges of comparability for standard
clothes washers will remain in effect
until further notice. Finally, the
Commission is issuing minor, technical
amendments to update the definition of
medium base compact fluorescent lamp
and to correct a sample heat pump label
in the Rule.

EFFECTIVE DATE: May 1, 2006.

FOR FURTHER INFORMATION CONTACT:
Hampton Newsome, Attorney, Division
of Enforcement, Federal Trade
Commission, Washington, DC 20580
(202-326—2889); hnewsome@ftc.gov.
SUPPLEMENTARY INFORMATION: The
Appliance Labeling Rule (“Rule”’) was
issued by the Commission in 1979, 44
FR 66466 (Nov. 19, 1979), in response
to a directive in the Energy Policy and
Conservation Act of 1975 (“EPCA”’).1
The Rule covers several categories of
major household appliances including
refrigerators, refrigerator-freezers, and
freezers.

I. Background

The Rule requires manufacturers of all
covered appliances to disclose specific
energy consumption or efficiency
information (derived from the DOE test

142 U.S.C. 6294. The statute also requires the
Department of Energy (“DOE”) to develop test
procedures that measure how much energy the
appliances use, and to determine the representative
average cost a consumer pays for the different types
of energy available.

procedures) at the point of sale in the
form of an “EnergyGuide” label, in fact
sheets (for some appliances), and in
catalogs. The Rule requires
manufacturers to include, on labels and
fact sheets, an energy consumption or
efficiency figure and a “range of
comparability.” This range shows the
highest and lowest energy consumption
or efficiencies for all comparable
appliance models so consumers can
compare the energy consumption or
efficiency of similar models. The Rule
also requires manufacturers to include,
on labels for some products, a secondary
energy usage disclosure in the form of
an estimated annual operating cost
based on a specified DOE national
average cost for the fuel the appliance
uses.

Section 305.8(b) of the Rule requires
manufacturers, after filing an initial
report, to report certain information
annually to the Commission.2 These
reports, which assist the Commission in
preparing the ranges of comparability,
contain the estimated annual energy
consumption or energy efficiency
ratings for the appliances derived from
tests performed pursuant to the DOE test
procedures. Because manufacturers
regularly add new models to their lines,
improve existing models, and
discontinue others, the data base from
which the ranges of comparability are
calculated changes constantly. To keep
the information on labels up-to-date, the
Commission, therefore, publishes new
ranges if the upper or lower limits of the
ranges have changed by more than 15%.
Otherwise, the Commission publishes a
statement that the prior ranges remain
in effect for the next year.

II. 2005 Refrigerator and Clothes
Washer Data

The Commission has analyzed the
annual submissions of data for clothes
washers, refrigerators, refrigerator-
freezers, and freezers. Analysis of the
refrigerators, refrigerator-freezers, and
freezers submissions indicates that the
ranges for these products have changed
significantly.? Therefore, the
Commission is publishing new ranges of
comparability in these categories.
Today’s publication of the new ranges
for refrigerators, refrigerator-freezers,
and freezers also means that, after May
1, 2006, manufacturers of these products
must calculate the operating cost figures

2Reports for refrigerators, refrigerator-freezers,
and freezers are due August 1. Reports for clothes
washers are due October 1.

3The Commission’s analysis for refrigerators,
refrigerator-freezers, and freezers excluded models
with energy consumption figures that do not meet
the current DOE energy conservation standards. See
62 FR 23102 (April 28, 1997).

at the bottom of labels for the products
using the 2005 cost for electricity (9.06
cents per kilowatt-hour) (see 70 FR
32484 (June 3, 2005)).

Analysis of the clothes washer
submissions indicate that there has been
a significant change in the range for
compact clothes washers but no
significant change for standard clothes
washers. Manufacturers should
continue to use the existing range and
energy cost information found in the
Rule for standard clothes washers. The
Commission, however, is amending the
required range of comparability for
compact clothes washers to reflect the
new data.# The Commission is not
changing the energy cost figures (i.e., the
average national prices for electricity
and natural gas) that manufacturers
must use to calculate estimated
operating costs on compact clothes
washer labels. Manufacturers should
continue to use the 2004 electricity and
natural gas cost figures as currently
required by the Rule for both compact
and standard models. If standard and
compact washer labels employed
different energy cost figures for
calculating operating costs, models with
the identical energy consumption would
bear labels disclosing different annual
operating costs. This could cause
consumer confusion and make it
difficult for consumers to compare the
operating costs of these washer types.

III. Definition of Medium Base Compact
Fluorescent Lamp

The Energy Policy Act of 2005
(EPACT of 2005) (Pub. L. 109-58)
amended the definition of “medium
base compact fluorescent lamp” in part
B of title III of the Energy Policy and
Conservation Act (EPCA) (42 U.S.C.
6291-6309). On October 18, 2005 (70 FR
60407), DOE issued technical
amendments to change, among other
things, the regulatory definition of
“medium base compact fluorescent
lamp” to make it consistent with the
amended Act. The Commission is
changing the definition of this term in
its Rule so that it is consistent with
DOE'’s rules and the new statutory
definition.

IV. Correction to Prototype Label 5 and
Sample Label 9

The Commission is issuing a
correction to Prototype Label 5 and
Sample Label 9 in the Rule. The word
“cooling,” instead of “heating,” was
incorrectly placed in the label’s
depiction of the model’s Heating
Seasonal Performance Factor. In

4 Compact clothes washers account for a small
fraction of the total washer models on the market.
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addition, the description of the Seasonal
Energy Efficiency Ratio (SEER) for heat
pumps has been changed to remove an
erroneous reference to central air
conditioners.

V. Administrative Procedure Act

The amendments published in this
notice involve routine, technical and
minor, or conforming changes to the
labeling requirements in the Rule. These
technical amendments merely provide a
routine change to the range and cost
information required on EnergyGuide
labels and fact sheets and technical
corrections to the Rule. Accordingly, the
Commission finds for good cause that
public comment for these technical,
procedural amendments is impractical
and unnecessary (5 U.S.C. 553(b)(A)(B)
and (d)).

VI. Regulatory Flexibility Act

The provisions of the Regulatory
Flexibility Act relating to a Regulatory
Flexibility Act analysis (5 U.S.C. 603—
604) are not applicable to this
proceeding because the amendments do
not impose any new obligations on
entities regulated by the Appliance
Labeling Rule. These technical
amendments merely provide a routine
change to the range information
required on EnergyGuide labels and
make technical corrections to the Rule.
Thus, the amendments will not have a
“significant economic impact on a
substantial number of small entities.” 5
U.S.C. 605. The Commission has
concluded, therefore, that a regulatory
flexibility analysis is not necessary, and
certifies, under Section 605 of the
Regulatory Flexibility Act (5 U.S.C.
605(b)), that the amendments
announced today will not have a
significant economic impact on a
substantial number of small entities.

VII. Paperwork Reduction Act

In a June 13, 1988 notice (53 FR
22106), the Commission stated that the
Rule contains disclosure and reporting
requirements that constitute
“information collection requirements”
as defined by 5 CFR 1320.7(c), the
regulation that implements the
Paperwork Reduction Act.5 The
Commission noted that the Rule had
been reviewed and approved in 1984 by
the Office of Management and Budget

(“OMB”’) and assigned OMB Control No.

3084—-0068. OMB has reviewed the Rule
and extended its approval for its
recordkeeping and reporting
requirements until December 31, 2007.
The amendments now being adopted do
not change the substance or frequency

544 U.S.C. 3501-3520.

of the recordkeeping, disclosure, or
reporting requirements and, therefore,
do not require further OMB clearance.

VIII. Amendments
List of Subjects in 16 CFR Part 305

Advertising, Energy conservation,
Household appliances, Labeling,
Reporting and recordkeeping
requirements.

m For the reasons stated in this
document, the Federal Trade
Commission is amending 16 CFR part
305 as set forth below:

PART 305—RULE CONCERNING
DISCLOSURES REGARDING ENERGY
CONSUMPTION AND WATER USE OF
CERTAIN HOME APPLIANCES AND
OTHER PRODUCTS REQUIRED
UNDER THE ENERGY POLICY AND
CONSERVATION ACT (“APPLIANCE
LABELING RULE”)

m 1. The authority citation for part 305
continues to read as follows:

Authority: 42 U.S.C. 6294.

m 2. In § 305.3, paragraph (1) is revised
to read as follows:

§305.3 Description of covered products.

* * * * *

(1) Medium base compact fluorescent
lamp means an integrally ballasted
fluorescent lamp with a medium screw
base, a rated input voltage range of 115
to 130 volts and which is designed as
direct replacement for a general service
incandescent lamp; however, the term
does not include—

(1) Any lamp that is—
(i) Specifically designed to be used for
special purpose applications; and

(ii) Unlikely to be used in general
purpose applications, such as the
applications described in the definition
of “General Service Incandescent
Lamp” in this section; or

(2) Any lamp not described in the
definition of “General Service
Incandescent Lamp” in this section that
is excluded by the Department of
Energy, by rule, because the lamp is—

(i) Designed for special applications;
and

(ii) Unlikely to be used in general
purpose applications.
* * * * *

m 3. Appendix A1 to part 305 is revised
to read as follows:

Appendix A1 to Part 305—Refrigerators
With Automatic Defrost

RANGE INFORMATION

Range of estimated
Manufacturer’s rated annual energy
total refrigerated consumption
volume (kWh/yr)
(in cubic feet)
Low High
Less than 2.5 ............ 327 327
25t04.4 .. 307 385
45t06.4 .. 305 511
6.5t0 8.4 ) )
8510104 ..o 348 348
105t0 124 .............. ) *)
12.5t0 14.4 ... 311 311
14.5t0 16.4 ...... 428 428
16.5 and over ... 372 438

(*) No data submitted for units meeting the
Department of Energy’s Energy Conservation
Standards effective July 1, 2001.

m 4. Appendix A2 to part 305 is revised
to read as follows:

Appendix A2 to Part 305—Refrigerators
and Refrigerator-Freezers With Manual
Defrost

RANGE INFORMATION

Range of estimated
Manufacturer’s rated annual energy
total refrigerated consumption
volume (kWh/yr)
(in cubic feet)
Low High

Less than 2.5 ............ 253 318
251044 ... 260 343
45106.4 ..coocvene. 268 357
6.51t0 8.4 277 277
8.5t0 10.4 230 336
105t0 124 ............ 288 345
125t0 144 ............. *) *)
14510 16.4 ... *) *)
16.5t0 18.4 ... 335 404
18510204 ... *) *)
20.5t022.4 .. *) *)
22.5t024.4 .. 449 449
245t026.4 ... *) *)
26.5t028.4 ............. *) *)
28.5 and over ........... *) *)

(*) No data submitted for units meeting the
Department of Energy’s Energy Conservation
Standards effective July 1, 2001.

m 5. Appendix A3 to part 305 is revised
to read as follows:
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Appendix A3 to Part 305—Refrigerator-
Freezers With Partial Automatic
Defrost

RANGE INFORMATION

Range of estimated
annual energy
consumption
(kWh/yr)

Manufacturer’s rated
total refrigerated
volume (in cubic feet)

Low High

254
314

434
314

*

Less than 10.5
10.5t0 12.4
12.5t0 14.4
14510 16.4
16.5t0 18.4
18.510 20.4
20.5t022.4
22.5t024.4
24.5to 26.4
26.5 to 28.4
28.5 and over

*
*
*

(
(
(
(
(
(
(
(
(

*
— = = = — — — — —

"
")
")
@)
@)
@)
"
")
@)

(*) No data submitted for units meeting the
Department of Energy’s Energy Conservation
Standards effective July 1, 2001.

m 6. Appendix A4 to part 305 is revised
to read as follows:

Appendix A4 to Part 305—Refrigerator-
Freezers With Automatic Defrost With
Top-Mounted Freezer Without
Through-the-Door Ice Service

RANGE INFORMATION

Range of estimated
Manufacturer’s rated annual energy
total refrigerated consumption
volume (kWh/yr)
(in cubic feet)
Low High
Less than 10.5 .......... 325 460
105t0 124 ............. 369 408
125t0 144 ............ 373 440
14.5t0 16.4 372 455
16.5t0 18.4 391 484
18.5t0 20.4 387 489
20.5t0 22.4 405 527
22.5t024.4 450 499
2451026.4 .............. 445 520
26.51t0 28.4 W) )
28.5 and over ........... *) *)

(*)No data submitted for units meeting the
Department of Energy’s Energy Conservation
Standards effective July 1, 2001.

m 7. Appendix A5 to part 305 is revised
to read as follows:

Appendix A5 to Part 305—Refrigerator-
Freezers With Automatic Defrost With
Side-Mounted Freezer Without
Through-the-Door Ice Service

RANGE INFORMATION

Range of estimated
Manufacturer’s rated annual energy
total refrigerated consumption
volume (kWh/yr)
(in cubic feet)
Low High
Less than 10.5 530 530
10.5t0 124 ... *) )
12510144 ... ) )
14510 16.4 ............ ) ()
16.510 18.4 () )
18.5t0 20.4 610 624
20.5t0 22.4 510 640
22510 24.4 643 653
24.5 10 26.4 561 661
26.5t0 28.4 668 668
28.5 and over ........... 585 689

(*)No data submitted for units meeting the
Department of Energy’s Energy Conservation
Standards effective July 1, 2001.

m 8. Appendix A6 to part 305 is revised
to read as follows:

Appendix A6 to Part 305—Refrigerator-
Freezers With Automatic Defrost With
Bottom-Mounted Freezer Without
Through-the-Door Ice Service

RANGE INFORMATION

Range of estimated
Manufacturer’s rated annual energy
total refrigerated consumption
volume (kWh/yr)
(in cubic feet)
Low High
Less than 10.5 .......... 430 451
10.5t0 12.4 439 500
12510 14.4 *) )
14510 16.4 453 544
16.5t0 18.4 465 548
18.5 to 20.4 476 573
20.5t0 22.4 483 569
22.5t024.4 440 520
24.5 10 26.4 465 594
26.5t0 28.4 475 530
28.5 and over ........... 499 499

(*) No data submitted for units meeting the
Department of Energy’s Energy Conservation
Standards effective July 1, 2001.

m 9. Appendix A7 to part 305 is revised
to read as follows:

Appendix A7 to Part 305—Refrigerator-
Freezers With Automatic Defrost With
Top-Mounted Freezer Without
Through-the-Door Ice Service

RANGE INFORMATION

Range of estimated
annual energy
consumption
(kWh/yr)

Manufacturer’s rated
total refrigerated
volume
(in cubic feet)

Low High

()

Less than 10.5
10.5t0 124
12510 14.4 ..
14510 16.4 ...
16.5t0 18.4 ...
18.5t020.4 ...
20.5t0224 ..
22510244 ..
245t026.4 ..
26.5 t0 28.4
28.5 and over

*

*

*
o

(
(
(
(
(
(
(
(
(
(
(

(*) No data submitted for units meeting the
Department of Energy’s Energy Conservation
Standards effective July 1, 2001.

m 10. Appendix A8 to part 305 is revised
to read as follows:

Appendix A8 to Part 305—Refrigerator-
Freezers With Automatic Defrost With
Side-Mounted Freezer With Through-
the-Door Ice Service

RANGE INFORMATION

Range of estimated
Manufacturer’s rated annual energy
total refrigerated consumption
volume (kWh/yr)
(in cubic feet)
Low High
Less than 10.5 ) )
10.5t0 124 ... *) *)
125t0 144 ... ) *)
14510 16.4 ... *) *
16510 184 ... *) *)
18510204 ... 553 651
20.5t022.4 .. 432 671
225t024.4 .. 539 698
24510 26.4 ... 578 732
26.5t028.4 ... 615 751
28.5 and over ........... 565 790

(*) No data submitted for units meeting the
Department of Energy’s Energy Conservation
Standards effective July 1, 2001.

Cost Information for Appendices A1
Through A8

When the ranges of comparability in
Appendices A1 through A8 are used on
EnergyGuide labels for refrigerators and
refrigerator-freezers, the estimated annual
operating cost disclosure appearing in the
box at the bottom of the labels must be
derived using the 2005 Representative
Average Unit Cost for electricity (9.06¢ per
kilowatt-hour), and the text below the box
must identify the cost as such.

m 11. Appendix B1 to part 305 is revised
to read as follows:
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Appendix B1 to Part 305—Upright
Freezers With Manual Defrost

RANGE INFORMATION

Range of estimated

Manufacturer’s rated annual energy

total refrigerated consumption
volume (kWh/yr)
(in cubic feet)

Low High

Less than 5.5 ............ 272 328
55107.4 v 354 354
751094 ... 292 341
95t011.4 .. 353 392
11510134 ... 354 410
13510154 .. 409 341
155t017.4 ... 430 477
17.5t0 194 .. 392 392
19.5t021.4 .. 512 512
21.5t023.4 .. *) *)
23.5t025.4 .. 580 580
25510274 .. *) *)
27.5t029.4 .. 477 477
29.5 and over . 512 512

RANGE INFORMATION—Continued

Range of estimated
Manufacturer’s rated annual energy
total refrigerated consumption
volume (KWh/yr)
(in cubic feet)
Low High
17.51t0 19.4 635 742
19.5t021.4 671 770
21.5t0 23.4 796 796
23.5t0 25.4 855 855
25510 27.4 *) )
27510294 ... 683 683
29.5 and over ........... W) ()

(*) No data submitted for units meeting the
Department of Energy’s Energy Conservation
Standards effective July 1, 2001.

m 12. Appendix B2 to Part 305 is revised
to read as follows:

Appendix B2 to Part 305—Upright
Freezers With Automatic Defrost

RANGE INFORMATION

(*) No data submitted for units meeting the
Department of Energy’s Energy Conservation
Standards effective July 1, 2001.

m 13. Appendix B3 to part 305 is revised
to read as follows:

Appendix B3 to Part 305—Chest
Freezers and All Other Freezers

RANGE INFORMATION

Range of estimated
Manufacturer’s rated annual energy
total refrigerated consumption
volume (kWh/yr)
(in cubic feet)
Low High
Less than 5.5 ............ 482 491
55t07.4 ... *) *)
751094 ... *) )
95t011.4 .. *) @)
11510134 ... 575 575
13.5t0 154 ... 582 655
15510174 .............. 601 683

Range of estimated
Manufacturer’s rated annual energy
total refrigerated consumption
volume (KWh/yr)
(in cubic feet
Low High

Less than 5.5 ............ 185 357
55t07.4 .ooveceennen. 215 381
751094 ... 251 251
95t0 114 ..o, 248 312
11510134 ............. 276 350
13510154 ............ 354 394
15510174 .............. 282 360
17510 19.4 ... *) *)
19510214 .. 350 415
21510234 ... 460 512
23510254 ... 570 570
25510274 .. 354 394
27510294 ... *) *)
29.5 and over ........... 512 512

(*) No data submitted for units meeting the
Department of Energy’s Energy Conservation
Standards effective July 1, 2001.

Cost Information for Appendices B1
Through B3

When the ranges of comparability in
Appendices B1 through B3 are used on
EnergyGuide labels for freezers, the estimated
annual operating cost disclosure appearing in
the box at the bottom of the labels must be
derived using the 2005 Representative
Average Unit Cost for electricity (9.06¢ per
kilowatt-hour), and the text below the box
must identify the cost as such.

m 14. Appendix F2 to Part 305 is revised
to read as follows:

Appendix F2 to Part 305—Compact
Clothes Washers

RANGE INFORMATION

[“Compact” includes all household clothes
washers with a tub capacity of less than 1.6
cu. ft.]

Range of estimated
annual energy
Capacity consum;;tll;)n (kWh/
Low High
Compact .....ccoeeveeens 125 462

Cost Information

When the above range of comparability is
used on EnergyGuide labels for compact
clothes washers, the estimated annual
operating cost disclosure appearing in the
box at the bottom of the labels must be
derived using the 2004 Representative
Average Unit Costs for electricity (8.60¢ per
kiloWatt-hour) and natural gas (91.0¢ per
therm), and the text below the box must
identify the costs as such.
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m 15. Prototype Label 1 in Appendix L
to part 305 is revised to read as follows:
All copy Arial Narrow Regular or Bold as below.
Helvetica Condensed series typeface or other equivalent also acceptable.
<+ All copy x 28 pi. —»
1012
Arial —> Based on standard U.S. Government tests :
Narrow DE
12114 E " E RG G U ' 12114
Avial —> Refrigerator-Freezer XYZ Corporation <«— 5 Arial
gglrdrow With Automatic Defrost Model ABC-W ool
With Side-Mounted Freezer Capacity: 23 Cubic Feet
With Through-the-Door-Ice Service
. g s 20122
Compare the Energy Use of this Refrigerator «1—— wa
mow
with Others Before You Buy. Bold
14114 > i < 10 Arial
Jude g(l)\(l)s Model Uses < Mo
Narrow YUkWh/year
1pt. Rule —> '
— 16 Arial
24pt. Rule g Energy use (kWh/year) range of all similar models B Narow
Uses Least Uses Most
Energy Energy < a4
539 698 Adal
1012 Narrow
Avrial Narrow . . . Bold -
Usé bold —> kWhlyear (kilowatt-hours per year) is a measure of energY (electricity) use.
where indicated Your utility company uses it to compute your bill. Only models with 22.5 and 24.4
cubic feef and the above features are used in this scale.
1pt. Rule —>
Refrigerators using more energy cost more to operate. 14114
This model's estimated yearly operating costis: <« Arial
Narrow
. Bold
18Arial
Narrow > m < Box:
Bold 24 pt. Tall
10112 L »  Based on a 2005 U.S. Government national average cost of 9.06¢ per kWh for electricity. Your
Arial Narrow actual operating cost will vary depending on your local utility rates and your use of the product.
6/ 8 —> Important: Removal of this labe! before consumer purchase violates the Federal Trade Commission’s Appliance Labeling Rule (16 C.F.R. Part 305).
Arial Narrow

Prototype Label 1
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* * * * * m 16. Prototype Label 5 in Appendix L

to part 305 is revised to read as follows:
* * * * *

All copy Arial Narrow Regular or Bold as below.
Helvetica Condensed series typeface or other equivalent also acceptable.

< All copy x 28 pi. »
10/12
Aial  ————» Based on standard U.S. Government tests
- E" ERG GUIDE
‘ 12114
12114 Heat Pump XYZ Corporation < Arial
Al ———1» Cooling and Heating Model 12345 Narrow
S§E°‘” Split System Bold
Compare the Energy Efficiency of this -
H A Avial
» Heat Pump with Others Before You Buy. gl
. Bold
Arial - —» This Model (Cooling)
Narrow 13.4SEER< 10 Arial
Narrow
) 16 Arial
4 pt. ici imi - Narrow
s > Energy efficiency range of all similar models < B
Least Most
1pt Efficient Efficient 14114
Rule 10.9 18.60 < Avial
Narrow
SEER, the Seasonal Energy Efficiency Ratio, is a measure of energy efficiency for Bold
heat pumps when cooling.
. This Model (Heating)
t. Rul >
1pt. Rule - %H SPF
Energy efficiency range of all similar models
Least ‘ Most
Efficient Efficient
10112 7.10 10.55
Arial Narrow
Use bold —» HSPF, the Heating Seasonal Performance Factor, is a measure of energy efficiency for
where indicated heat pumps when heating. ‘
Bullets ————}p»e These energy ratings are based on U.S. o Federal law requires the seller or installer
10pt Government standard tests of this condenser of this appliance to make available a fact
model combined with the most common coil. sheet or directory giving further information
The ratings will vary slightly with different about the efficiency and operating cost of this
coils equipment. Ask for this information.
6/8
Arial > : Removal of this label before consumer purchase violates the Federal Trade Commission's Appliance Labeling Rule (16 C.F.R. Part 305).
Narrow

Prototype Label 5
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* * * * *

m 17. Sample Label 1 in Appendix L to
part 305 is revised to read as follows:

*

Based on standard U.S. Government tests

ENERG

GUIDE

Refrigerator-Freezer XYZ Corporation
With Automatic Defrost Model ABC-W
With Side-Mounted Freezer

: . Capacity: 23 Cubic Feet
With Through-the-Door-Ice Service

Compare the Energy Use of this Refrigerator
with Others Before You Buy.

This Model Uses
600kWh/year

Energy use (kWh/year) range of all similar models

gses Least Uses Most
nergy E
539 st

kWhlyear (kilowatt-hours per year) is a measure of energY (electricity) use.
Your utility company uses it to compute your bill. Only models with 22.5 and 24.4
cubic feet and the above features are used in this scale.

Refrigerators using more energy cost more to operate.
This model's estimated yearly operating cost is:

Based on a 2005 U.S. Government national average cost of 9.06¢ per kWh for electricity. Your
actual operating cost will vary depending on your local utility rates and your use of the product.

Important: Removal of this labet before consumer purchase violates the Federal Trade Commission’s Appliance Labeling Rule (16 C.F.R. Part 305).

Sample Label 1
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* * * * * m 18. Sample Label 2 in Appendix L to
part 305 is revised to read as follows:

Based on standard U.S. Government tests

ENERGYGUIDE

Freezer XYZ Corporation
Upright Type Model(s) MR328, X112, NA 83
With Manual Defrost Capacity: 21.2 Cubic Feet

Compare the Energy Use of this Refrigerator
with Others Before You Buy.

This Model Uses
700kwWhiyear

Energy use (kWh/year) range of all similar models

Uses Least Uses Most
Energy Energy
671 770

kWhlyear (kilowatt-hours per year) is a measure of energy (electricity) use.
Your utility company uses it to compute your bill. Only models with 19.5 to
21.4 cubic feet with the above features are used in this scale.

Freezers using more energy cost more to operate.
This model's estimated yearly operating cost is:

Based on a 2005 U.S. Government national average cost of 9.06¢ per kWh for electricity. Your
actual operating cost will vary depending on your local utility rates and your use of the product.

Important: Removal of this label before consumer purchase violates the Federal Trade Commission’s Appliance Labeling Rule (16 C.F.R. Part 305).

Sample Label 2
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m 19. Sample Label 9 in Appendix L to
part 305 is revised to read as follows:

* * * * *

Based on standard U.S. Government tests

ENERGYGUIDE

Heat Pump ) XYZ Corporation
Cooling and Heating Model 12345
Split System
Compare the Energy Efficiency of this
Heat Pump with Others Before You Buy.

This Model (Cooling)

13.4SEER
Energy efficiency range of all similar models
Least _ Most
Efficient Efficient
10.9 18.60

SEER, the Seasonal Energy Efficiency Ratio, is a measure of energy efficiency for
heat pumps when cooling.

This Model (Heating)
4HSPF

Energy efficiency range of all similar models

Least Most
Efficient Efficient
7.10 10.55

HSPF, the Heating Seasonal Performance Factor, is a measure of energy efficiency for
heat pumps when heating.

o These energy ratings are based on U.S. o Federal law requires the seller or installer
Government standard tests of this condenser of this appliance to make available a fact
model combined with the most common coil. sheet or directory giving further information
The ratings will vary slightly with different about the efficiency and operating cost of this
coils equipment. Ask for this information.

Important: Removal of this label before consumer purchase violates the Federal Trade Commission's Appliance Labeling Rule (16 C.F.R. Part 305).

Sample Label 9

By direction of the Commission.
Donald S. Clark,
Secretary.
[FR Doc. 06—-882 Filed 1-30-06; 8:45 am]
BILLING CODE 6750-01-C
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DEPARTMENT OF TRANSPORTATION

Federal Highway Administration

23 CFR Part 630
[FHWA Docket No. FHWA-2005-20764]
RIN 2125—-AF05

Project Authorization and Agreements

AGENCY: Federal Highway
Administration (FHWA), DOT.

ACTION: Final rule.

SUMMARY: The FHWA is revising its
regulations relating to project
authorization and agreements and the
effect on obligations of Federal-aid
highway funds under these
requirements. The changes in this
rulemaking will assist the States and the
FHWA in monitoring Federal-aid
highway projects and provide greater
assurance that the Federal funds
obligated reflect the current estimated
cost of the project. In the event that
Federal funds are de-obligated as a
result of these changes, those funds may
then be obligated for new or other active
projects needing additional funding to
the extent permitted by law.

EFFECTIVE DATE: March 2, 2006.

FOR FURTHER INFORMATION CONTACT: Mr.
Dale Gray, Federal-aid Financial
Management Division, (202) 366—0978,
or Mr. Steven Rochlis, Office of the
Chief Counsel, (202) 366—1395, Federal
Highway Administration, 400 Seventh
Street SW., Washington, DC 20590.
Office hours are from 7:45 a.m. to 4:15
p.m., e.t.,, Monday through Friday,
except Federal holidays.
SUPPLEMENTARY INFORMATION:

Electronic Access

An electronic copy of this document
may be downloaded by using the
Internet to reach the Office of the
Federal Register’s home page at: http://
www.archives.gov and the Government
Printing Office’s Web page at: http://
www.access.gpo.gov/nara.

Background

The FHWA currently funds more than
120,000 highway projects that are
administered by State and local
governments. The amount of Federal
funds legally obligated (committed) to a
project is generally based on an estimate
of the cost to complete the project. As
a project progresses, those costs may
increase or decrease. The U.S.
Department of Transportation’s Office of
Inspector General has repeatedly found
that some States have failed to timely
release Federal funds when project
estimates decrease or when projects are

completed and no additional
expenditures are expected.! The failure
to take timely action reduces the
amount of Federal funds available to
finance new projects. The FHWA has
worked with the States for many years
to identify projects where funds can be
released and has recommended that
States adopt certain best practices to
further the efficient use of Federal
funds. Nevertheless, in Fiscal Year
2005, the FHWA identified over $750
million of Federal funds on inactive
projects that could be released, and in
most cases reapplied to new projects.
Because substantial unneeded
obligations continue to be identified,
despite the implementation of best
practice procedures in many States, the
FHWA believes regulations are
necessary to clearly define the
responsibilities and procedures for
identifying and releasing these funds. In
addition, as a Federal agency, the
FHWA is responsible for maintaining
valid obligations and must annually
certify that the amounts shown as
obligated in its financial statements are
accurate.

The FHWA is revising its regulation
relating to project agreements, 23 CFR
630, to establish a systematic process
that will assist the States and FHWA in
monitoring projects, provide greater
assurance that the amount of Federal
funds obligated on a project reflects the
current cost estimate, and ensure that
funds no longer needed are de-obligated
in a timely manner. The new
requirements included in the final rule
are consistent with Federal
appropriation law principles requiring
Federal obligations to be based on a
documented cost estimate and revised if
the estimate changes.2

The regulation will require the States
to monitor projects and (1) de-obligate
Federal funds when the amount
obligated exceeds the current cost
estimate by $250,000 or more, and (2)
re-evaluate cost estimates on inactive
projects and release unneeded funds.
The FHWA will revise the Federal
obligation amount if the State fails to
take action as required by the
regulation.

Notice of Proposed Rulemaking
(NPRM)

The FHWA published a notice of
proposed rulemaking (NPRM) on July

1See DOT IG Report Number FI-2006-011,

entitled, “Inactive Obligations, Federal Highway
Administration,” dated November 14, 2005,
available at http://www.oig.dot.gov/
item.jsp?id=1722.

2 See the “Principles of Federal Appropriations
Law, 3rd Edition” available at http://www.gao.gov/
special. pubs/redbook1.html.

11, 2005, at 70 FR 39692. In the NPRM,
the FHWA proposed to (1) require the
de-obligation of Federal funds that
remain committed to inactive projects as
well as require the de-obligation of
excess funds not needed for a project;
(2) reduce the occurrences where
Federal funds are committed to inactive
projects or where an obligation is in
excess of the amount needed to
complete the project; (3) establish a
project completion date that would be
added in all new project agreements and
in those cases where modifications are
made to existing project agreements;
and (4) require States to assure that
third party contracts and agreements are
processed and billed promptly when the
work is completed.

We received comments from 56
entities. The comments that were
received included; 37 State
transportation departments (States), 10
local governments, four metropolitan
planning organizations, two companies,
one individual representing five States,
and two national associations, the
American Association of State Highway
and Transportation Officials (AASHTO)
and the Association of American
Railroads (AAR).

Discussion of Comments by Section

General

Thirty commenters included a
statement supporting the efficient use of
Federal funds and closing out projects.
For example, AASHTO, which
represents the State transportation
departments, expressed full support for
the goal of increasing the efficient use
of Federal funds and the timeliness of
project close-outs, but expressed
substantial concern that the proposed
provisions would be burdensome for the
State and local governments to
implement. Comments from the TG
Associates expressed support for
FHWA'’s commitment and efforts to
foster fiscal stewardship and improve
financial management. Michigan DOT
agreed that adequate financial controls
need to be in place to make certain that
all available Federal funds are used in
a timely fashion for transportation
improvements, but was concerned about
the “one-size-fits-all approach”
proposed in the NPRM. The County of
Los Angeles, California, agreed with the
overall objective of the proposed
changes and stated that an increase in
the collaborative efforts among the
FHWA, the States, and third-party
agencies is needed to improve the
management of Federal funds.

Twenty-seven commenters expressed
opposition to some or all of the
proposed changes. Among the reasons
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given for those in opposition were that
the unilateral action on the part of
FHWA to de-obligate funds is contrary
to the cooperative working relationship
of the States and the FHWA, concern
that a State may lose funds, concern that
the process would be burdensome for
the States, and States that currently
manage funds effectively would be
penalized under a one-size-fits-all
approach. AASHTO recommended that
the FHWA work cooperatively with the
States to develop a rule that works for
all parties.

The FHWA has been working with the
States for a number of years, but these
efforts have not resulted in a reduced
level of unneeded obligations on a
national level. In our view, a consistent
policy is necessary for the States to
clearly understand the level of effort
necessary to properly manage Federal
funds. While some commenters were
concerned that the requirements would
be burdensome, we believe that the
effective management of funds is a
prudent government agency business
practice. The FHWA recognizes that
some States may need to apply
additional resources to manage funds to
meet the requirements of this rule, but
the result is that funds will be made
available to finance new or active
projects that will benefit the State in
meeting its transportation needs. The
regulation does not require the release
of any funds that are needed for a valid
and current obligation.

There were some questions about the
application of these new requirements,
i.e., would the requirements apply to all
projects, and how are projects defined?
For example, the Arizona DOT
recommended that congressionally
mandated projects be exempt from the
proposed changes, and the South
Carolina DOT recommended that a State
be allowed to choose whether to define
a project as the entire project or as a
phase of the project. The Tri-County
Regional Planning Commission,
California, recommended that projects
for statewide planning and
environmental studies be excluded from
the proposed requirements.

The requirements established in the
final rule apply to any project for which
the State and the FHWA enter into a
project agreement under Title 23 CFR
630, subpart A, which generally
includes congressionally mandated
projects and planning projects. There is
no basis to exempt any project from the
requirement to maintain a valid
obligation. The scope of the project is
defined in the project agreement that is
initiated by the State and may include
only a single phase of work, such as
design or construction, or may include

multiple phases under a single
agreement.

Section 630.106

In the NPRM, we proposed to include
section 630.106(a)(3) that would have
required the States to promptly (1)
revise the amount obligated on a project
when the cost estimate decreases by
$100,000 or 10 percent and (2) to adjust
the amount obligated on inactive
projects that are expected to be inactive
for 24 months.

Most of the commenters stated that
modifying changes of “$100,000 or 10
percent” would require additional
administrative effort by the State and
local agencies and would result in an
inefficient use of limited resources.
Since project costs range from a few
thousand dollars to tens of millions of
dollars, many of the commenters
recommended that different parameters
be established. Recommended
parameters ranged from $200,000 to
$500,000 and from 2 percent to 10
percent of project costs. For example,
the Indiana Department of
Transportation (DOT) stated that a more
workable solution would be to change
the threshold to $250,000. The
Connecticut DOT and Maryland DOT
recommended parameters of $250,000
or 5 percent, whichever is greater, and
the Florida DOT recommended that
projects with estimated costs of
$5,000,000 or less be exempt from the
requirement.

We agree that the parameters should
be changed to enable the States to focus
resources on significant sums of Federal
funds obligated on large-scale projects.
Based upon the comments such as those
mentioned above, the FHWA is revising
this provision to require a State to
maintain a process for revising cost
estimates as required by Federal
appropriations law principles
referenced in the Background section.
As a minimum, a State will be required
to revise the Federal obligation amount
on a project within 90 days when the
Federal share decreases by $250,000 or
more.

Most of the commenters
recommended that the term “promptly”
be removed from the regulation or be
specifically defined. The Pennsylvania
DOT stated that the term “promptly”
could be interpreted to require daily
accounting and adjustment of Federal-
aid obligations. While the commenters
did not suggest a definition for the term,
we agree that the term should be
defined and have defined “promptly’ as
being “within 90 days after the State or
local agency determines that the costs
have decreased.” We believe that 90
days after the determination that an

adjustment to the obligation amount is
needed is sufficient time to process a
modified agreement to adjust the
obligations.

The Michigan DOT stated that
financial monitoring should occur at the
end of each phase of a job/project. We
agree that this should not be a daily
activity and are including language to
clarify that re-estimates would only be
expected at the end of a project phase
or when some other significant event
occurred that would impact project
costs, such as a value engineering study
or a change in design. For clarity we
have separated this provision that
relates to all projects from the provision
that relates to “inactive projects.”

Some commenters expressed concern
about the use of the term, “inactive
projects.” The term was defined in the
NPRM as projects for which no costs
have been billed to FHWA in the past
12 months. We recognize that a number
of factors can result in no billings for 12
months, but the objective of the
requirement is to identify projects that
need to be evaluated and a lack of
billing is the best indicator available to
the FHWA that a project may be stalled
or completed. If the State determines
that work on the project is still
underway or that the obligation amount
is valid, then no further action is
needed. Most commenters
recommended that the inactivity
threshold be extended to 24 months. For
example, AASHTO stated that 24
months of inactivity on a project is a
more reasonable timeframe than 12
months because there are multiple
reasons why projects may not be
finalized within a one-year period.

We agree that 24 months may be an
appropriate time period for most
projects and have revised the rule to
state that projects with unexpended
obligations of $50,000 to $500,000 are
not required to be evaluated until they
are determined to be inactive for a 24-
month period. However, we believe that
12 months is a more appropriate time to
review the projects that have larger
amounts of unexpended obligations so
that if unneeded funds are identified,
these more significant amounts do not
remain idle for an additional year. Our
current practice is to review projects
that are inactive for 12 months with
unexpended obligations over $500,000.
As noted in the background section, our
review in Fiscal Year 2005 identified
over $750 million that could be applied
to active projects. We believe that these
projects should be reviewed after 12
months of inactivity. Allowing the
States to review projects with $50,000 to
$500,000 of unexpended obligations
after two years of inactivity will reduce
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the burden on the States in complying
with this provision. To further reduce
the State’s burden, the final rule allows
projects with unexpended obligations
less than $50,000 to be reviewed after 36
months of inactivity.

Recognizing that projects may be
entering inactive status on a daily basis,
the FHWA is clarifying that States are
not required to review inactive projects
more often than quarterly. Previously,
the FHWA reviewed inactive projects on
an annual basis but has determined that
an annual review allows unneeded
funds to remain on a project too long
before a review is performed. Quarterly
reviews also result in a more orderly
and routine review and analysis of
inactive projects.

Some commenters were concerned
about the provision that would have
required adjustments to projects that are
“unlikely to proceed within the next 12
months,” stating that such a
determination would be difficult to
predict in most cases. For example,
Montana DOT stated that additional
clarification is needed to define what is
meant by ‘“unlikely to proceed.” The
purpose of this provision was to ensure
that funds are not obligated for a project
prematurely which would tie-up funds
that should be used for projects that are
ready to be advanced. We agree with the
comments that it would be difficult to
determine that a project is “unlikely to
proceed” and are not including the
provision in the final rule. We are
replacing this provision with a general
provision that an obligation of Federal
funds must be documented and based
on the State’s best estimate of costs.
This provision reflects the requirements
of the Federal appropriations law
principles as discussed in the
background section.

In the NPRM, we proposed to revise
obligations when the State fails to take
the required actions under these
requirements. Some commenters
suggested that the FHWA should have
the discretion to take action, but that it
should not be a mandatory requirement
so that the FHWA can adequately react
to the various circumstances. Since this
rule requires the States to take specific
actions to manage funds, we believe that
if the FHWA has determined that a de-
obligation of funds is appropriate and
the State has failed to act in a timely
manner, that the FHWA should revise
the obligations or take other appropriate
action.

Most commenters recommended that
the FHWA should be required to consult
with the State before adjusting
obligations. The Arizona DOT strongly
objected to the language in the NPRM
because it allows the FHWA to de-

obligate Federal funds on a project with
absolutely no consultation with the
State. The Arizona DOT recommended
that the State be notified 60 days before
funds are de-obligated. We agree that
the FHWA should advise and consult
with the State before the FHWA
unilaterally de-obligates funds. We have
added a statement in the rule that the
FHWA will advise the State of its
proposed actions and provide an
opportunity for the State to respond. We
did not specify an amount of time to be
provided to the State to respond as
recommended by Arizona DOT because
circumstances will differ from State to
State. We view this action on the part
of the FHWA as a remedy of last resort,
and expect unilateral actions by FHWA
to be rare.

Concerns were expressed that de-
obligations at the end of the fiscal year
may result is a loss of obligation
authority. For example, the California
DOT stated that FHWA should make
sure that the States do not lose any
obligation authority if the timing of de-
obligations is close to the end of the
Federal fiscal year. We also recognize
that Congress intends that all obligation
authority be used before the end of a
fiscal year, and to further such intent
Congress provides for an August
redistribution of that authority to ensure
that it is fully used. The final rule has
been revised to include a provision that
no adjustments in obligations will occur
from August 1 to September 30 to
ensure the efficient execution of the
August redistribution process unless the
State requests the adjustment.

Sections 630.108 and 630.110

In the NPRM, the FHWA proposed
revisions to sections 630.108 and
630.110 that would have required States
to establish a project completion date in
the Federal-aid project agreement. If the
project is delayed, the completion date
could be revised except that the date
could not be changed because of a delay
in billing or processing third party
claims. When the completion date
occurs, the State would be required to
close the project within 90 days.

Almost all commenters expressed
opposition to these provisions.
AASHTO summed up many of the
comments by stating that the definition
of ““project completion date” needs to be
clarified; it is impractical to establish
project completion dates in the early
phases of project development; it is
impossible for the States to ensure third
party compliance, particularly those
States that have statutory time
allowances for submitting claims; and
that the 90-day closing requirement
would result in State and local agencies

having to absorb the remaining costs
without reimbursement. The AAR stated
that the project completion date
provides insufficient time for the
processing of bills and that closure and
release of unexpended funds within 90
days of the completion date is
inconsistent with commercial practices.

In response to these comments, we
will not revise sections 630.108 and
630.110 at this time. The FHWA plans
to modify its Fiscal Management
Information System (FMIS) during
Fiscal Year 2006 to include a project
completion date simply as an
information item. The FMIS tracks the
amount of and type of Federal funds
obligated on individual Federal-aid
highway projects and collects a variety
of data on the projects, such as, type of
work, location, project description, etc.
We will work with the States to better
define the project completion date and
the best way to use the date to improve
project funds management.

Rulemaking Analyses and Notices

Executive Order 12866 (Regulatory
Planning and Review) and DOT
Regulatory Policies and Procedures

The FHWA has determined that this
final rule is not a significant regulatory
action within the meaning of Executive
Order 12866 or significant within the
meaning of Department of
Transportation regulatory policies and
procedures. We anticipate that the
economic impact of this rulemaking will
be minimal. In fact, funds released as a
result of a de-obligation under this rule
will be credited to the same program
category and will be immediately
available for obligation and expenditure
on eligible projects in accordance with
23 U.S.C. 118(d). This final rule will not
adversely affect, in a material way, any
sector of the economy. In addition, these
changes will not interfere with any
action taken or planned by another
agency and will not materially alter the
budgetary impact of any entitlements,
grants, user fees, or loan programs.

Regulatory Flexibility Act

In compliance with the Regulatory
Flexibility Act (Pub. L. 96-354, 5 U.S.C.
601-612) the FHWA has evaluated the
effects of this final rule on small entities
and has determined that the action will
not have a significant economic impact
on a substantial number of small
entities. This final rule addresses
obligations of Federal funds to States for
Federal-aid highway projects. As such,
it affects only States and States are not
included in the definition of small
entity set forth in 5 U.S.C. 601.
Therefore, the Regulatory Flexibility Act
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does not apply and the FHWA certifies
that this action will not have a
significant economic impact on a
substantial number of small entities.

Unfunded Mandates Reform Act of
1995

This final rule does not impose
unfunded mandates as defined by the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104—4, March 22, 1995, 109
Stat. 48). This rule will not result in the
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
in any one year. Additionally, the
definition of “Federal Mandate” in the
Unfunded Mandates Act excludes
financial assistance of the type in which
State, local, or tribal governments have
authority to adjust their participation in
the program in accordance with changes
made in the program by the Federal
government. The Federal-aid highway
program permits this type of flexibility.

Executive Order 13132 (Federalism)

This final rule has been analyzed in
accordance with the principles and
criteria contained in Executive Order
13132, and the FHWA has determined
that this action does not have sufficient
federalism implications to warrant the
preparation of a federalism assessment.
The FHWA has also determined that
this action does not preempt any State
law or State regulation or affect the
States’ ability to discharge traditional
State governmental functions.

Executive Order 12372
(Intergovernmental Review)

Catalog of Federal Domestic
Assistance Program Number 20.205,
Highway Planning and Construction.
The regulations implementing Executive
Order 12372 regarding
intergovernmental consultation on
Federal programs and activities apply to
this program.

Paperwork Reduction Act

This action does not contain a
collection of information requirement
under the Paperwork Reduction Act of
1995, 44 U.S.C. 3501-3520.

National Environmental Policy Act

The FHWA has analyzed this final
rule for the purpose of the National
Environmental Policy Act of 1969 (42
U.S.C. 4321—-4347) and has determined
that this action will not have any effect
on the quality of the environment.

Executive Order 12630 (Taking of
Private Property)

This action will not affect the taking
of private property or otherwise have

taking implications under Executive
Order 12630, Government Actions and
Interface with Constitutionally
Protected Property Rights.

Executive Order 12988 (Civil Justice
Reform)

This action meets applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden.

Executive Order 13045 (Protection of
Children)

We have analyzed this final rule
under Executive Order 13045,
Protection of Children from
Environmental Health Risks and Safety
Risks. The FHWA certifies that this
action will not cause an environmental
risk to health or safety that might
disproportionately affect children.

Executive Order 13175 (Tribal
Consultation)

The FHWA has analyzed this final
rule under Executive Order 13175,
dated November 6, 2000, and believes
that this action will not have substantial
direct effects on one or more Indian
tribes; will not impose substantial direct
compliance costs on Indian tribal
governments; and will not preempt
tribal laws. This final action addresses
obligations of Federal funds to States for
Federal-aid highway projects and will
not impose any direct compliance
requirements on Indian tribal
governments. Therefore, a tribal
summary impact statement is not
required.

Executive Order 13211 (Energy Effects)

We have analyzed this action under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use Dated May 18,
2001. We have determined that it is not
a significant energy action under that
order because it is not a significant
regulatory action under Executive Order
12866 and it is not likely to have a
significant adverse effect on the supply,
distribution, or use of energy. Therefore,
a Statement of Energy Effects is not
required.

Regulation Identification Number

A regulation identification number
(RIN) is assigned to each regulatory
action listed in the Unified Agenda of
Federal Regulations. The Regulatory
Information Service Center publishes
the Unified Agenda in April and
October of each year. The RIN contained
in the heading of this document can be

used to cross-reference this action with
the Unified Agenda.

List of Subjects in 23 CFR Part 630

Reimbursement, Grant programs—
transportation, Highways and roads.

Issued on: January 25, 2006.
J. Richard Capka,
Acting Federal Highway Administrator.

m In consideration of the foregoing, the
FHWA is amending title 23, part 630,
Code of Federal Regulations as follows:

PART 630—PRECONSTRUCTION
PROCEDURES

Subpart A—Project Authorization and
Agreements

m 1. The authority citation for part 630
continues to read as follows:

AuthOI‘ity: 23 U.S.C. 106, 109, 115, 315,
320, and 402(a); 31 U.S.C. 1.32; and 49 CFR
1.48(b).

m 2. Amend § 630.106 by revising the
heading to read as set forth below, and
adding paragraphs (a)(3), (4), (5), and (6)
to read as follows:

§630.106 Authorization to proceed and
Project Monitoring.

(a) * x %

(3) The State’s request that Federal
funds be obligated shall be supported by
a documented cost estimate that is
based on the State’s best estimate of
costs.

(4) The State shall maintain a process
to adjust project cost estimates. For
example, the process would require a
review of the project cost estimate when
the bid is approved, a project phase is
completed, a design change is approved,
etc. Specifically, the State shall revise
the Federal funds obligated within 90
days after it has determined that the
estimated Federal share of project costs
has decreased by $250,000 or more.

(5) The State shall review, on a
quarterly basis, inactive projects (for the
purposes of this subpart an “inactive
project” means a project for which no
expenditures have been charged against
Federal funds for the past 12 months)
with unexpended Federal obligations
and shall revise the Federal funds
obligated for a project within 90 days to
reflect the current cost estimate, based
on the following criteria:

(i) Projects inactive for the past 12
months with unexpended balances more
than $500,000,

(ii) Projects inactive for the past 24
months with unexpended balances of
$50,000 to $500,000, and

(iii) Projects inactive for the past 36
months with unexpended balances less
than $50,000.
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(6) If the State fails to comply with the
requirements of paragraphs (a)(3), (4), or
(5) of this section, then the FHWA shall
revise the obligations or take such other
action as authorized by 23 CFR 1.36.
The FHWA shall advise the State of its
proposed actions and provide the State
with the opportunity to respond before
actions are taken. The FHWA shall not
adjust obligations without a State’s
consent during the August
redistribution process, August 1 to
September 30.

* * * * *

[FR Doc. 06—863 Filed 1-30-06; 8:45 am]
BILLING CODE 4910-22-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Parts 1 and 602
[TD 9248]
RIN 1545-BC86

Residence Rules Involving U.S.
Possessions

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Final regulations, temporary
regulations, and removal of temporary
regulations.

SUMMARY: This document contains final
regulations that provide rules for
determining bona fide residency in the
following U.S. possessions: American
Samoa, Guam, the Northern Mariana
Islands, Puerto Rico, and the United
States Virgin Islands under sections
937(a) and 881(b) of the Internal
Revenue Code (Code).
DATES: Effective Date: These regulations
are effective January 31, 2006.
Applicability Dates: For dates of
applicability, see §§ 1.881-5(f)(8) and
1.937-1(i).
FOR FURTHER INFORMATION CONTACT: J.
David Varley, (202) 435-5262 (not a toll-
free number).
SUPPLEMENTARY INFORMATION:

Paperwork Reduction Act

The collections of information
contained in these final regulations have
been reviewed and approved by the
Office of Management and Budget in
accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C.
3507(d)) under control number 1545—
1930.

The collections of information in
these final regulations are in § 1.937-1.
The collection of information required
by §1.937-1(h) is to ensure that

individuals claiming to become, or
cease to be, residents of a U.S.
possession file notice of such a claim
with the Internal Revenue Service in
accordance with section 937(c) of the
Code. Individuals subject to this
reporting requirement must retain
information to establish their residency
as required by section 937(c) of the Code
and §1.937—1. An additional collection
of information in these final regulations
is in §1.937—1(c)(4)(iii). This
information is required to satisfy the
documentation and production
requirements for individuals who come
within an exception to the presence test
of § 1.937—1(c) as a consequence of
receiving (or accompanying certain
family members who receive) qualifying
medical treatment.

The collections of information are
mandatory and will be used for audit
and examination purposes. The likely
respondents are individuals who
become (or cease to be) bona fide
residents of a U.S. possession and
individuals who, in satisfying the
presence test requirement for bona fide
residence in a possession, exclude days
in the U.S. or include days in a relevant
possession because they receive (or
accompany certain family members who
receive) qualifying medical treatment.

Estimated total annual reporting and/
or recordkeeping burden: 300,000 hours.

Estimated average annual burden
hours per respondent: 4 hours.

Estimated number of respondents:
75,000.

Estimated annual frequency of
responses: annually.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a valid control
number assigned by the Office of
Management and Budget.

Comments concerning the accuracy of
this burden estimate and suggestions for
reducing this burden should be directed
to the Office of Management and
Budget, Attn: Desk Officer for the
Department of Treasury, Office of
Information and Regulatory Affairs,
Washington, DC 20503, with copies to
the Internal Revenue Service, Attn: IRS
Reports Clearance Officer,
SE:W:CAR:MP:T:T:SP, Washington, DC
20224.

Books or records relating to a
collection of information must be
retained as long as their contents might
become material in the administration
of any internal revenue law. Generally,
tax returns and tax return information
are confidential, as required by 26
U.S.C. 6103.

Background

The American Jobs Creation Act of
2004 (Pub. L. 108-357) was enacted on
October 22, 2004. Section 809 of the Act
added section 937 to the Code, relating
to residence, source, and effectively
connected income with respect to the
U.S. possessions. On April 11, 2005, the
IRS and Treasury published in the
Federal Register temporary regulations
(TD 9194, 70 FR 18920, as corrected at
70 FR 32589-01), which provided rules
to implement section 937 and to
conform existing regulations to other
legislative changes with respect to U.S.
possessions. A notice of proposed
rulemaking (REG-159243-03, 70 FR
18949) cross-referencing the temporary
regulations was published in the
Federal Register on the same day.
Written comments were received in
response to the notice of proposed
rulemaking and a public hearing on the
proposed regulations was held on July
21, 2005. The proposed regulations
relating to the residence rules
(specifically, §§1.937-1 and 1.881—
5T(f)(4)) are adopted as amended by this
Treasury decision, and the
corresponding temporary regulations are
removed. The revisions are discussed
below. The remainder of the proposed
and temporary regulations, relating to
source and effectively connected
income with respect to U.S. possessions,
will be finalized together with the other
conforming changes in a forthcoming
Treasury decision.

Explanation of Provisions and
Summary of Comments

The proposed and temporary
regulations under Code section 937(a)
provide rules for determining whether
an individual is a “bona fide resident”
of a U.S. possession. Generally, § 1.937—
1T provides that an individual is a bona
fide resident of a possession if the
individual meets a presence test, a tax
home test and a closer connection test.
The IRS received comments relating to
each of the three tests.

1. Presence Test

A. General Rule

Under section 937(a)(1), in order to
satisfy the presence test, a person must
be present in the possession for at least
183 days during the taxable year (the
183-day rule). The proposed and
temporary regulations provide several
alternatives to the 183-day rule for
purposes of satisfying the presence test.
Thus, an individual who does not
satisfy the 183-day rule nevertheless
meets the presence test under the
proposed and temporary regulations if
the individual spends no more than 90
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days in the United States during the
taxable year; the individual spends
more days in the possession than in the
United States and has no earned income
in the United States; or the individual
has no permanent connection to the
United States.

The proposed and temporary
regulations also provide a special rule
for nonresident aliens in lieu of the 183-
day rule and its alternatives. This
special rule reflects the intention of the
IRS and Treasury to adopt, to the extent
possible, the generally applicable rules
of residence with respect to nonresident
aliens. Thus, the special rule requires
nonresident aliens to satisfy a mirrored
version of the substantial presence test
of section 7701(b) in order to meet the
presence test of section 937(a)(1).

A number of commentators suggested
that the IRS and Treasury should also
allow U.S. citizens and residents to
satisfy the 183-day rule of section
937(a)(1) by satisfying a mirrored
version of the substantial presence test
of section 7701(b). These comments
generally argued that the 183-day rule
fails to provide the flexibility necessary
to reflect the realities of island life. The
comments also stated that the proposed
and temporary regulations subject U.S.
citizens and residents to a higher
presence requirement than nonresident
aliens.

The final regulations do not
incorporate the rules of section 7701(b)
as an alternative to the 183-day rule of
section 937(a)(1) for U.S. citizens and
residents. Congress considered but
specifically rejected adopting section
7701(b) as the general rule for
determining residency in a possession.
See H.R. Conf. Rep. No. 108-755, at
791-795 (2004). Instead, Congress
adopted the 183-day rule and gave the
Service authority to adopt appropriate
exceptions to the rule to provide
sufficient flexibility. The proposed and
temporary regulations follow that
approach and provide alternatives to the
183-day rule intended to address the
necessity of off-island travel. The IRS
and Treasury do not believe it is
appropriate to adopt a section 7701(b)
rule by regulations when Congress
expressly rejected this view.
Accordingly, the IRS and Treasury
generally retain the approach of the
proposed and temporary regulations in
the final regulations but also provide
additional flexibility in the application
of the 183-day rule and its alternatives
to meet the needs of island residents
and offset differences between the rules
applicable to U.S. citizens and residents
and the rules applicable to nonresident
aliens.

Commentators also suggested that the
183-day rule should serve as a safe
harbor whereby individuals who were
present in the possession for at least 183
days would not need also to satisfy the
tax home and closer connection tests.
The IRS and Treasury believe that this
type of safe-harbor rule is inconsistent
with the three-part test provided by
Congress under section 937(a), which
requires individuals to pass an objective
presence test as well as the more
subjective tax home and closer
connection tests. In addition, the IRS
and Treasury believe that applying the
presence test in combination with the
tax and closer connection tests is the
most reliable method of determining
whether an individual is a bona fide
resident of a possession.

B. Counting Days of Presence

A number of commentators suggested
that certain days an individual is not
physically present in the possession
nevertheless should be considered days
during which the individual is present
in the possession. Specifically,
commentators suggested that days spent
outside of the possession for medical
treatment of the individual or a family
member or because of a natural disaster
in the possession, a family emergency,
charitable pursuits, or business travel
should be counted as days of presence
in the possession for purposes of
applying the 183-day rule. Similarly,
commentators suggested that days spent
in the United States for such purposes
should not count as days spent in the
United States under the alternatives to
the 183-day rule.

In response to these comments, the
final regulations liberalize the rules on
counting days of presence. Consistent
with the legislative history of section
937(a), the IRS and Treasury believe that
it is desirable to allow for situations in
which an individual’s presence outside
the possession is unlikely to be
attributable to a tax avoidance purpose.
See H.R. Conf. Rep. No. 108-755, at
791-795 (2004). Accordingly, the final
regulations provide additional
flexibility for certain situations
involving medical conditions and
natural disasters.

The proposed and temporary
regulations provide that any day that an
individual is prevented from leaving the
United States because of a medical
condition that arose while the
individual was present in the United
States is not treated as a day of presence
in the United States for purposes of the
alternatives to the 183-day rule. In
response to the comments received, the
final regulations provide additional
flexibility for medical treatment. Under

the final regulations, a temporary stay in
the United States for certain
documented medical treatment of the
individual, or a parent, spouse or child
whom the individual accompanies to
the treatment, will not count as days
spent in the United States for purposes
of the alternatives to the 183-day rule,
irrespective of where the medical
condition arose. Further, such a
temporary stay outside of the
possession, whether in the United
States, another possession or a foreign
country, also will count as days of
presence in the possession. Qualifying
medical treatment generally involves
any period of inpatient care in a
hospital or hospice in the United States,
and any temporary period of time spent
in the United States for medically
necessary inpatient care in a residential
medical care facility. The final
regulations focus on the place of
treatment and the formal credentials of
the health care provider as an objective
proxy for a determination that a medical
condition is serious enough to entail
periods of treatment that may not be
readily covered by other alternatives to
the 183-day rule.

With respect to disasters, the final
regulations provide that if an individual
leaves, or is unable to return to, a
relevant possession during (1) a two-
week period within which an officially
declared major disaster in the relevant
possession occurs, or (2) the period in
which a mandatory evacuation order
applies, then the individual will not
count any day during either period as a
day of presence in the United States,
even though the individual has
evacuated to or is otherwise present in
the United States. The Federal
Emergency Management Agency lists
officially declared major disasters on its
Web site at http://www.fema.gov/news/
disasters.fema. Furthermore, the
individual may count that day (whether
the individual’s temporary presence was
in the United States or in some other
location outside the relevant possession)
as a day of presence in the relevant
possession even though the major
disaster or mandatory evacuation order
prevented the individual from being
physically present in the relevant
possession.

The final regulations do not adopt
commentators’ suggestion that days
spent outside of a possession for
nonmedical family emergencies,
charitable pursuits or business travel
should count as days spent in the
possession and outside the United
States. These additional exceptions
would have been administratively
difficult to implement and monitor. The
IRS and Treasury believe that in these
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situations, and in medical situations not
otherwise provided for in the final
regulations, the 183-day rule in
combination with the alternatives to
that rule, as liberalized in these final
regulations, provide sufficient flexibility
to accommodate absences from the
possession to pursue a range of
activities.

C. Permanent Connection

Under the proposed and temporary
regulations, an individual may satisfy
the presence test if the individual has
“no permanent connection” to the
United States during the taxable year.
The proposed and temporary
regulations provide a nonexclusive list
of three items each of which constitutes
a permanent connection. The
enumerated items are a ‘““permanent
home” in the United States, a spouse or
dependent having a principal place of
abode in the United States, and current
registration to vote in any political
subdivision of the United States.

The IRS and Treasury believe that the
term significant connection is more
precise and accurate than the term
permanent connection. As a result, the
final regulations use the term significant
connection rather than permanent
connection. In addition, the IRS and
Treasury have concluded that the rules
of the proposed and temporary
regulations should be amended in
several respects.

The IRS and Treasury believe that it
is not appropriate for the listing of items
constituting a significant connection to
be a nonexclusive list that leaves open
the possibility that undefined or
unspecified factors could result in a
determination that an individual has a
significant connection to the United
States in a particular case. The
significant connection test is an
alternative under the presence test,
which itself is fundamentally an
objective standard. Section 937(a) and
the regulations already provide a more
subjective, facts-and-circumstances
standard in the form of the closer
connection test. With respect to the
significant connection test, the IRS and
Treasury believe that the regulations
should provide certainty and that the
three items enumerated in the proposed
and temporary regulations are the
critical significant connections.
Accordingly, the final regulations adopt
these items as the exclusive list of
significant connections to the United
States.

The proposed and temporary
regulations define permanent home by
general reference to § 301.7701(b)—
2(d)(2). Commentators asserted that this
definition does not provide adequate

guidance as to the application of the
significant connection test in the
common situation of individuals who
own several homes, including vacation
homes. In response to these comments,
the final regulations provide an
exception for rental property.

With respect to a spouse or dependent
whose principal place of abode is in the
United States, commentators requested
that an estranged spouse and a child of
a noncustodial parent not be treated as
a significant connection. These
commentators observed that the
noncustodial parent may not have any
control over the place where the child
resides and that a finding of significant
connection in such circumstances
would be inappropriate. The IRS and
Treasury agree, and the final regulations
exclude such children from the
definition of significant connection. In
addition, the final regulations provide
that only minor children are the type of
dependent that constitutes a significant
connection. Further, the final
regulations do not treat as a significant
connection a minor child who resides in
the United States as a student, or a
spouse from whom the individual is
legally separated.

D. Earned Income

The proposed and temporary
regulations provide that an individual
may satisfy the presence test if the
individual spends more days in the
possession than in the United States and
has no earned income in the United
States. Commentators suggested that the
regulations should permit an individual
to qualify under this alternative even
with some de minimis amount of earned
income in the United States. In
addition, commentators suggested that
income earned on any day excluded for
purposes of counting days of presence
in the United States under the presence
test (for example, for certain medical
treatment) should be excluded from
earned income.

The IRS and Treasury agree that from
the standpoint of practicality, fairness
and administrability, de minimis
amounts of U.S.-earned income should
not render unavailable this alternative
to the 183-day rule. In establishing a
permitted amount of earned income for
this purpose, the IRS and Treasury
believe it appropriate to look to existing
de minimis provisions of the Code
involving compensation for services. In
this regard, the final regulations cross-
reference the maximum amount ($3,000
under current law) of compensation for
labor or personal services performed in
the United States that is not deemed to
be income from sources within the
United States under section 861(a)(3).

The final regulations do not incorporate
the suggestion that income earned on
days excluded for purposes of counting
days of presence should be excluded
from earned income. The IRS and
Treasury believe that this type of
exclusion from earned income would be
difficult to administer and could lead to
abuse of this alternative, particularly
given the additional flexibility provided
in the final regulations with respect to
days that can be excluded for purposes
of counting days of presence.
Commentators also suggested that the
no-U.S.-earned-income alternative to the
183-day rule should be applied by
treating each state or other defined
geographic area as a separate location so
that the United States is not treated as
a single location for purposes of
determining if an individual was
present for more days in the possession
than in the United States under this
alternative. The IRS and Treasury
believe that this type of rule could be
easily manipulated and difficult to
administer. Further, with respect to
residency determinations, the Code
typically treats the United States as a
single location. Therefore, the final
regulations do not adopt this suggestion.

II. Tax Home Test

Sections 931, 932, 933 and 935
generally apply to an individual who is
considered a bona fide resident of the
respective possession under Code
section 937(a) for the entire taxable year.
The proposed and temporary
regulations treat an individual as a bona
fide resident of a possession for the
entire taxable year only if the individual
satisfies the presence, tax home, and
closer connection tests for the taxable
year.

Commentators suggested that it may
be difficult for an individual moving to
a possession during a taxable year to
satisfy the tax home test if the
individual had a regular or principal
place of business in the United States or
a closer connection to the United States
for the portion of the year prior to the
date of the move to the possession.
These commentators suggested that
individuals should be able to prorate
their income for the taxable year of the
move in accordance with the portion of
the year for which they satisfy the tax
home test.

The IRS and Treasury agree that
special rules are appropriate for the year
of a move to a possession and believe
that similar rules are appropriate for the
year of a move out of a possession.
However, the IRS and Treasury do not
believe that general statutory authority
exists for the proration of a taxpayer’s
income for the taxable year in this
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context. Only in the case of Puerto Rico
does the Code expressly allow for
prorating income according to periods
of residency, and then only when an
individual moves out of Puerto Rico.
See section 933(2). Sections 931, 932
and 935 contain no analogous proration
provisions. As a result, except for a
special rule applicable to certain
individuals who move from Puerto Rico,
the final regulations do not provide
proration rules.

Instead, the final regulations adopt a
standard whereby an individual moving
to a possession during the taxable year
generally will satisfy the tax home test
if the individual does not have a tax
home outside that possession during
any part of the last 183 days of that
taxable year. To prevent abuse of this
special rule, the regulations further
require in order to use the rule that the
individual not have been a bona fide
resident of the relevant possession
during the three taxable years before the
move and that the individual continue
to qualify as a bona fide resident of the
possession for the three taxable years
following the year of the move.
Corresponding rules will apply to the
taxable year in which an individual
moves from a possession. However,
reflecting that section 933(2) provides
for proration of a U.S. citizen’s income
with respect to bona fide residents who
move from Puerto Rico, the final
regulations provide a special rule that
allows qualifying individuals to be
treated as bona fide residents for the
part of the year before they move from
Puerto Rico.

Under the tax home test, the proposed
and temporary regulations provide a
special rule applicable to seafarers. The
special rule prevents an individual from
being considered to have a tax home
outside a particular possession solely by
reason of employment on a ship or other
seafaring vessel that is used
predominantly in local and
international waters. As set forth in the
proposed and temporary regulations, the
special rule does not specify how to
treat time that the ship spends in waters
of another possession. The final
regulations clarify that time spent in the
waters of another possession is treated
the same as time spent in the waters of
the United States or a foreign country.
Thus, under the final regulations, a ship
is considered to be used predominantly
in local or international waters if the
total time it is used in local and
international waters during a taxable
year exceeds the total time it is used in
the territorial waters of the United
States, another possession, and any
foreign country.

See section V of this preamble for an
explanation of the transition rule
concerning the effective date of the tax
home test.

III. Closer Connection Test

Under section 937(a)(2), in order to be
a bona fide resident of a possession, a
person must not have a closer
connection (determined under the
principles of section 7701(b)(3)(B)(ii)) to
the United States or a foreign country
than to the relevant possession. The
regulations under section
7701(b)(3)(B)(ii) provide a facts-and-
circumstances test to determine whether
an individual has a closer connection
with the United States or with a foreign
country. This facts-and-circumstances
test provides a nonexclusive list of
factors to be taken into consideration.
See § 301.7701(b)-2(d). The proposed
and temporary regulations under section
937 apply the principles of and factors
provided in § 301.7701(b)-2(d) in
determining whether an individual
meets the closer connection test of
section 937.

Commentators suggested that the final
regulations designate certain factors as
primary and others as secondary,
thereby indicating the relative weight of
the factors listed in § 301.7701(b)-2(d).
Alternatively, commentators requested
that the final regulations indicate that
an individual who meets a majority of
factors establishes a closer connection.
Some commentators criticized Example
6 under §1.937—1T(f) (the closer
connection example) for failing to take
into account all factors listed in
§301.7701(b)-2(d) and for not providing
an analysis of how the example
concludes that the individual fails to
satisfy the closer connection test. These
commentators appeared to believe that
the closer connection example suggests
that the location of an individual’s
spouse and children is more important
than other factors or even is
determinative of whether the individual
has a closer connection to the United
States or the possession. Some
commentators also seemed to confuse
these factors with the permanent
connection alternative to the presence
test and believed that the closer
connection test requires an individual’s
spouse and dependent children also to
reside in the possession. Commentators
noted that if it applied, this requirement
would apparently conflict with the joint
filing rule of section 932(d).

The closer connection test is a facts-
and-circumstances test. The very nature
of the test does not allow for weighting
of factors because a factor with respect
to one set of facts and circumstances
may be less important than with respect

to another set of facts and
circumstances. Because the test must be
applied to a wide variety of individual
situations, the final regulations do not
designate specific factors as primary,
adopt a weighting of factors, or adopt a
rule that counts a majority of the factors
to determine closer connection. Further,
because the list in §301.7701(b)-2(d) is
not exclusive, other factors, including,
for example, whether the individual was
born and raised in the relevant
possession, may be considered in the
determination. The final regulations
amend Example 6 to demonstrate that
all factors (including any factors
important in a particular case but not on
the nonexclusive list) must be
considered in determining an
individual’s closer connection.

Although the location of the
individual’s family is often a very
important factor, it is one of many
factors to be evaluated qualitatively
under the facts-and-circumstances test,
and in a particular case it may not be
an important or overriding factor. Thus,
unlike the no-significant-connection
alternative (previously the no-
permanent-connection alternative) to
the presence test, the closer connection
test can be satisfied, depending on an
individual’s particular facts and
circumstances, even if, for example, the
individual’s spouse resides in the
United States. In addition, Congress
provided in section 937(a) that
individuals must satisfy the closer
connection test to establish bona fide
residency in a possession
notwithstanding the statutory joint
filing rule provided in section 932(d).
For these reasons, the regulations under
section 937 do not conflict with section
932(d).

The proposed and temporary
regulations require that an individual
satisfy the closer connection test for the
entire taxable year in order to be
considered a bona fide resident of a
relevant possession. Commentators
noted that, as with the tax home test, it
may be difficult for an individual
moving into a possession during a
taxable year to satisfy the closer
connection test for the entire taxable
year. Accordingly, the final regulations
provide special year-of-move rules
under the closer connection test similar
to those described in section II of this
preamble (relating to the tax home test).

The final regulations make clarifying
amendments to the closer connection
test. Section 1.937-1T(e)(2) of the
proposed and temporary regulations
specifies that another possession is not
considered a foreign country for
purposes of the closer connection test.
The final regulations do not specify this
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because a special rule distinguishing
possessions from foreign countries is
unnecessary and potentially confusing.
In the absence of an explicit provision,
possessions are not treated as foreign
countries under the Code or Treasury
Regulations. The final regulations also
clarify that an individual’s connections
to the United States and foreign
countries are considered in the
aggregate, rather than on a country-by-
country basis, when comparing those
connections with the individual’s
connections to the relevant possession.

See section V of this preamble for an
explanation of the transition rule
concerning the effective date of the
closer connection test.

IV. Withholding Tax Exceptions for
Certain Possessions Corporations

Section 881(b) provides exemptions
from, or reductions of, withholding tax
and branch profits tax on certain U.S.-
source income received by corporations
organized in U.S. possessions. As one of
the conditions for such treatment in
certain cases, section 881(b)(1)(C) sets
forth a “base-erosion” test requiring that
no substantial part of the possessions
corporation’s income be used to satisfy
obligations to “persons’ who are not
bona fide residents of such a possession
or of the United States. Section 937(a)
provides in relevant part that for
purposes of section 881(b), except as
provided in regulations, a “person” is a
bona fide resident if the person satisfies
the requirements of section 937(a). For
purposes of the base-erosion test,
§1.881-5T(f)(4)(i) defines a bona fide
resident of a possession by reference to
§1.937-1T, which provides that only a
natural person, rather than a juridical
person, may qualify as a bona fide
resident of a possession. Similarly,
§1.881-5T(f)(4)(ii) defines bona fide
residents of the United States for
purposes of the base-erosion test as
including only certain individuals who
are citizens or residents of the United
States.

Commentators observed that the
interaction of these rules in the
proposed and temporary regulations
could result in disqualifying income
from the withholding tax exceptions in
any situation where the possessions
corporation makes payments to satisfy
obligations to persons other than
individuals. These commentators
further noted that many common
business arrangements would run afoul
of the base-erosion test if corporations
cannot constitute bona fide residents.

The IRS and Treasury agree that such
results would be undesirable and
unintended. In the context of section
881(b), the IRS and Treasury believe

that the statutory terms persons and
bona fide residents should not be
interpreted as limited to individuals.
Accordingly, the final regulations
additionally provide that a corporation,
or a business association that is treated
as a corporation for tax purposes, may
qualify as a bona fide resident of a
relevant possession or the United States
for purposes of the base-erosion test if
it is created or organized in that
jurisdiction. The final regulations reflect
that section 937(a) and the regulations
under that section are intended to apply
only to individuals in determining
whether a person is a bona fide resident
of a possession within the meaning of
section 881(b)(1)(C).

Note that the IRS and Treasury
believe that the words ““direct or
indirect” in section 881(b)(1)(C) (and
§1.881-5(c)(3)) would authorize an anti-
abuse rule that prohibits payments to
possessions corporations that are a part
of back-to-back loan arrangements or
other base erosion schemes.
Accordingly, the IRS and Treasury are
strongly considering including such an
anti-abuse rule when finalizing the
remaining proposed and temporary
regulations under section 881(b). It is
expected that any such anti-abuse rule
would be retroactive to January 31,
2006.

Commentators also proposed that the
final regulations adopt a special rule
whereby publicly traded corporations
may qualify for favorable tax treatment
without regard to the conditions under
section 881(b)(1), including the base-
erosion test. A similar rule is provided
under section 884(e)(4)(B) and §1.884—
5(d) under the branch profits tax.
However, the final regulations do not
adopt such a special rule in this context.
The IRS and Treasury note that section
881(b) does not grant authority to depart
from the statutory conditions of section
881(b)(1), including the base-erosion
test.

V. Effective Date

The proposed and temporary
regulations are generally effective for tax
years ending after October 22, 2004.
Consistent with the effective date of
section 937(a), the proposed and
temporary regulations provide a
transition rule that delays the effective
date of the presence test until tax years
beginning after October 22, 2004 (tax
year 2005 for calendar year taxpayers).
A number of commentators suggested
that the final regulations should provide
a similar transition rule with respect to
the effective date of the tax home and
closer connection tests so that the prior-
law, facts-and-circumstances test

continues to apply through tax years
beginning on or before October 22, 2004.

The IRS and Treasury believe that it
is appropriate to provide a transition
rule with respect to the tax home and
closer connection tests consistent with
the effective date of the presence test.
The effective date of the final
regulations reflects the fact that most
taxpayers already will have filed their
income tax returns for taxable year
2004. As a result, this transition rule is
elective so that taxpayers may apply at
their option the prior-law test for
determining residency.

Under section 937(a), an individual’s
tax home outside the relevant
possession conclusively forecloses bona
fide residency in the possession, rather
than being one of a number of facts and
circumstances that are considered under
the prior-law test. However, in most
instances the outcome of the residency
determination under prior law should
be the same as with the application of
the section 937(a) tax home and closer
connection tests because individuals are
required to demonstrate similar factors
to support claims that they are bona fide
residents of a particular possession. See,
e.g., Sochurek v. Commissioner, 300
F.2d 34, 38 (7th Cir. 1962) (enumerating
representative factors), and Bergersen v.
Commissioner, 109 F.3d 56, 61-62 (1st
Cir. 1997), aff’'g T.C. Memo 1995-424
(applying prior-law facts-and-
circumstances test in same way closer
connection test is applied by “taking
account of all of the [taxpayers’] ties to
both places” to determine residency
under principles of §§ 1.871-2 through
1.871-5). The optional effective date for
the tax home and closer connection tests
is intended to create symmetry with the
effective date of the presence test. No
inference is intended or may be drawn
from this transition rule as to the result
under prior law.

VI. Miscellaneous Changes

Consistent with section 937(a), the
final regulations specify that the
residency rules apply for purposes of
the income tax and certain other
enumerated provisions of the Code.
With respect to the estate and gift taxes,
see §§20.2209-1 and 25.2501-1(d).

The final regulations also reflect
various nonsubstantive stylistic edits to
the proposed and temporary regulations
to enhance clarity and readability.

VII. Mutual Agreement Procedures

In the application of the operative
provisions of the Code relating to
possessions, for example sections 931
through 935, section 937(a) and the final
regulations govern whether an
individual is a bona fide resident of a
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particular possession. A commentator
observed that there is a possibility that
the IRS and the taxing authority of a
particular possession might reach
different conclusions with respect to
certain determinations, including
residency, when administering their
respective income tax laws. In such
cases, taxpayers are advised that mutual
agreement procedures are available. For
procedures to request the assistance of
the IRS when a taxpayer is or may be
subject to inconsistent tax treatment by
the IRS and a possession tax agency, see
Revenue Procedure 89-8 (1989-1 C.B.
778).

Special Analyses

It has been determined that this
Treasury decision is not a significant
regulatory action as defined in
Executive Order 12866. Therefore, a
regulatory assessment is not required. It
also has been determined that section
553(b) of the Administrative Procedure
Act (5 U.S.C. chapter 5) does not apply
to these regulations. Because the
regulations do not impose a collection
of information on small entities, the
Regulatory Flexibility Act (5 U.S.C.
chapter 6) does not apply. Pursuant to
section 7805(f) of the Code, the notice
of proposed rulemaking preceding these
regulations was submitted to the Chief
Counsel for Advocacy of the Small
Business Administration for comment
on its impact on small business.

Drafting Information

The principal author of these
regulations is J. David Varley, Office of
the Associate Chief Counsel
(International), IRS. However, other
personnel from the IRS and Treasury
Department participated in their
development.

List of Subjects
26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

26 CFR Part 602

Reporting and recordkeeping
requirements.

Adoption of Amendments to the
Regulations

m Accordingly, 26 CFR parts 1 and 602
are amended as follows:

PART 1—INCOME TAXES

m Paragraph 1. The authority citation
for part 1 is amended by adding entries
in numerical order to read, in part, as
follows:

Authority: 26 U.S.C. 7805 * * *.

Section 1.931-1T also issued under 26
U.S.C. 7654(e).

Section 1.932—1T also issued under 26
U.S.C. 7654(e).

Section 1.935—1T also issued under 26
U.S.C. 7654(e). * * *

Section 1.937-1 also issued under 26
U.S.C. 937(a). * * *

m Par. 2. Section 1.881-5 is added to
read as follows:

§1.881-5 Exception for certain
possessions corporations.

(a) through (f)(3) [Reserved]. For more
information, see § 1.881-5T(a) through
(H(3).

(f)(4) Bona fide resident—

(i) With respect to a particular
possession, means—

(A) An individual who is a bona fide
resident of the possession as defined in
§1.937-1; or

(B) A business entity organized under
the laws of the possession and taxable
as a corporation in the possession; and

(ii) With respect to the United States,
means—

(A) An individual who is a citizen or
resident of the United States (as defined
under section 7701(b)(1)(A)); or

(B) A business entity organized under
the laws of the United States or any
State that is classified as a corporation
for Federal tax purposes under
§301.7701-2(b) of this chapter.

(5) through (7) [Reserved]. For more
information, see § 1.881-5T(f)(5)
through (7).

(8) Effective date. This section applies
to payments made after January 31,
2006. However, taxpayers may choose to
apply this section to all payments made
after October 22, 2004 for which the
statute of limitations under section 6511
is open.

(g) through (i) [Reserved]. For more
information, see § 1.881-5T(g) through
().

m Par. 3.In § 1.881-5T, paragraph (f)(4)
is revised to read as follows:

§1.881-5T Exception for certain
possessions corporations (temporary).

* * * * *

(f)(4) [Reserved]. For more
information, see § 1.881-5(f)(4).

* * * * *

§1.931-1T [Amended]

m Par. 4.In § 1.931-1T, paragraph (a)(2)
is amended by removing and reserving
the example.

§1.932-1T [Amended]

m Par. 5.In § 1.932-1T, paragraph (i) is
amended by removing and reserving
example 2.

§1.933-1T [Amended]

m Par. 6.In § 1.933—1T, paragraph (a)(2)
is amended by removing and reserving
the example.

§1.935-1T [Amended]

m Par. 7.In § 1.935-1T, paragraph (f) is
amended by removing and reserving
examples 1 and 2.

m Par. 8. Section 1.937-1 is added to
read as follows:

§1.937-1 Bona fide residency in a
possession.

(a) Scope—(1) In general. Section
937(a) and this section set forth the
rules for determining whether an
individual qualifies as a bona fide
resident of a particular possession (the
relevant possession) for purposes of
subpart D, part III, Subchapter N,
Chapter 1 of the Internal Revenue Code
as well as section 865(g)(3), section 876,
section 881(b), paragraphs (2) and (3) of
section 901(b), section 957(c), section
3401(a)(8)(C), and section 7654(a).

(2) Definitions. For purposes of this
section and §§1.937—-2 and 1.937—-3—

(i) Possession means one of the
following United States possessions:
American Samoa, Guam, the Northern
Mariana Islands, Puerto Rico, or the
Virgin Islands. When used in a
geographical sense, the term comprises
only the territory of each such
possession (without application of
sections 932(c)(3) and 935(c)(2) (as in
effect before the effective date of its
repeal)).

(ii) United States, when used in a
geographical sense, is defined in section
7701(a)(9), and without application of
sections 932(a)(3) and 935(c)(1) (as in
effect before the effective date of its
repeal).

(b) Bona fide resident—(1) General
rule. An individual qualifies as a bona
fide resident of the relevant possession
if such individual satisfies the
requirements of paragraphs (c) through
(e) of this section with respect to such
possession.

(2) Special rule for members of the
Armed Forces. A member of the Armed
Forces of the United States who
qualified as a bona fide resident of the
relevant possession in a prior taxable
year is deemed to have satisfied the
requirements of paragraphs (c) through
(e) of this section for a subsequent
taxable year if such individual
otherwise is unable to satisfy such
requirements by reason of being absent
from such possession or present in the
United States during such year solely in
compliance with military orders.
Conversely, a member of the Armed
Forces of the United States who did not
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qualify as a bona fide resident of the
relevant possession in a prior taxable
year is not considered to have satisfied
the requirements of paragraphs (c)
through (e) of this section for a
subsequent taxable year by reason of
being present in such possession solely
in compliance with military orders.
Armed Forces of the United States is
defined (and members of the Armed
Forces are described) in section
7701(a)(15).

(3) Juridical persons. Except as
provided in § 1.881-5(f):

(i) Only natural persons may qualify
as bona fide residents of a possession;
and

(ii) The rules governing the tax
treatment of bona fide residents of a
possession do not apply to juridical
persons (including corporations,
partnerships, trusts, and estates).

(4) Transition rule. For taxable years
beginning before October 23, 2004, and
ending after October 22, 2004, an
individual is considered to qualify as a
bona fide resident of the relevant
possession if that individual would be
a bona fide resident of the relevant
possession by applying the principles of
§§1.871-2 through 1.871-5.

(5) Special rule for cessation of bona
fide residence in Puerto Rico. See
paragraph (f)(2)(ii) of this section for a
special rule applicable to a citizen of the
United States who ceases to be a bona
fide resident of Puerto Rico during a
taxable year.

(c) Presence test—(1) In general. A
United States citizen or resident alien
individual (as defined in section
7701(b)(1)(A)) satisfies the requirements
of this paragraph (c) for a taxable year
if during that taxable year that
individual—

(i) Was present in the relevant
possession for at least 183 days;

(ii) Was present in the United States
for no more than 90 days;

(iii) Had earned income (as defined in
§1.911-3(b)) in the United States, if
any, not exceeding in the aggregate the
amount specified in section 861(a)(3)(B)
and was present for more days in the
relevant possession than in the United
States; or

(iv) Had no significant connection to
the United States. See paragraph (c)(5)
of this section.

(2) Special rule for alien individuals.
A nonresident alien individual (as
defined in section 7701(b)(1)(B))
satisfies the requirements of this
paragraph (c) for a taxable year if during
that taxable year that individual satisfies
the substantial presence test of
§301.7701(b)-1(c) of this chapter
(except for the substitution of the name

of the relevant possession for the term
United States where appropriate).

(3) Days of presence. For purposes of
paragraph (c)(1) of this section—

(i) An individual is considered to be
present in the relevant possession on:

(A) Any day that the individual is
physically present in that possession at
any time during the day;

(B) Any day that an individual is
outside of the relevant possession to
receive, or to accompany on a full-time
basis a parent, spouse, or child (as
defined in section 152(f)(1)) who is
receiving, qualifying medical treatment
as defined in paragraph (c)(4) of this
section; and

(C) Any day that an individual is
outside the relevant possession because
the individual leaves or is unable to
return to the relevant possession during
any—

(yl) 14-day period within which a
major disaster occurs in the relevant
possession for which a Federal
Emergency Management Agency Notice
of a Presidential declaration of a major
disaster is issued in the Federal
Register; or

(2) Period for which a mandatory
evacuation order is in effect for the
geographic area in the relevant
possession in which the individual’s
place of abode is located.

(ii) An individual is considered to be
present in the United States on any day
that the individual is physically present
in the United States at any time during
the day. Notwithstanding the preceding
sentence, the following days will not
count as days of presence in the United
States:

(A) Any day that an individual is
temporarily present in the United States
under circumstances described in
paragraph (c)(3)(i)(B) or (C) of this
section;

(B) Any day that an individual is in
transit between two points outside the
United States (as described in
§301.7701(b)-3(d) of this chapter), and
is physically present in the United
States for fewer than 24 hours;

(C) Any day that an individual is
temporarily present in the United States
as a professional athlete to compete in
a charitable sports event (as described in
§301.7701(b)-3(b)(5) of this chapter);

(D) Any day that an individual is
temporarily present in the United States
as a student (as defined in section
152(f)(2)); and

(E) In the case of an individual who
is an elected representative of the
relevant possession, or who serves full
time as an elected or appointed official
or employee of the government of the
relevant possession (or any political
subdivision thereof), any day spent

serving the relevant possession in that
role.

(iii) If, during a single day, an
individual is physically present—

(A) In the United States and in the
relevant possession, that day is
considered a day of presence in the
relevant possession;

(B) In two possessions, that day is
considered a day of presence in the
possession where the individual’s tax
home is located (applying the rules of
paragraph (d) of this section).

(4) Qualifying medical treatment—(i)
In general. The term qualifying medical
treatment means medical treatment
provided by (or under the supervision
of) a physician (as defined in section
213(d)(4)) for an illness, injury,
impairment, or physical or mental
condition that satisfies the
documentation and production
requirements of paragraph (c)(4)(iii) of
this section and that involves—

(A) Any period of inpatient care in a
hospital or hospice and any period
immediately before or after that
inpatient care to the extent it is
medically necessary; or

(B) Any temporary period of inpatient
care in a residential medical care facility
for medically necessary rehabilitation
services;

(ii) Inpatient care. The term inpatient
care means care requiring an overnight
stay in a hospital, hospice, or residential
medical care facility, as the case may be.

(iii) Documentation and production
requirements. In order to satisfy the
documentation and production
requirements of this paragraph, an
individual must, with respect to each
qualifying medical treatment, prepare
(or obtain), maintain, and, upon a
request by the Commissioner (or the
person responsible for tax
administration in the relevant
possession), make available within 30
days of such request:

(A) Records that provide—

(1) The patient’s name and
relationship to the individual (if the
medical treatment is provided to a
person other than the individual);

(2) The name and address of the
hospital, hospice, or residential medical
care facility where the medical
treatment was provided;

(3) The name, address, and telephone
number of the physician who provided
the medical treatment;

(4) The date(s) on which the medical
treatment was provided; and

(5) Receipt(s) of payment for the
medical treatment;

(B) Signed certification by the
providing or supervising physician that
the medical treatment was qualified
medical treatment within the meaning
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of paragraph (c)(4)(i) of this section, and
setting forth—

(1) The patient’s name;

(2) A reasonably detailed description
of the medical treatment provided by (or
under the supervision of) the physician;

(3) The dates on which the medical
treatment was provided; and

(4) The medical facts that support the
physician’s certification and
determination that the treatment was
medically necessary; and

(C) Such other information as the
Commissioner may prescribe by notice,
form, instructions, or other publication
(see §601.601(d)(2) of this chapter).

(5) Significant connection. For
purposes of paragraph (c)(1)(iv) of this
section—

(i) The term significant connection to
the United States means—

(A) A permanent home in the United
States;

(B) Current registration to vote in any
political subdivision of the United
States; or

(C) A spouse or child (as defined in
section 152(f)(1)) who has not attained
the age of 18 whose principal place of
abode is in the United States other
than—

(1) A child who is in the United States
because the child is living with a
custodial parent under a custodial
decree or multiple support agreement;
or

(2) A child who is in the United States
as a student (as defined in section
152(f)(2)).

(ii) Permanent home—(A) General
rule. For purposes of paragraph
(c)(5)(1)(A) of this section, except as
provided in paragraph (c)(5)(ii)(B) of
this section, the term permanent home
has the same meaning as in
§301.7701(b)-2(d)(2) of this chapter.

(B) Exception for rental property. If an
individual or the individual’s spouse
owns property and rents it to another
person at any time during the taxable
year, then notwithstanding that the
rental property may constitute a
permanent home under § 301.7701(b)—
2(d)(2) of this chapter, it is not a
permanent home under this paragraph
(c)(5)(ii) unless the taxpayer uses any
portion of it as a residence during the
taxable year under the principles of
section 280A(d). In applying the
principles of section 280A(d) for this
purpose, an individual is treated as
using the rental property for personal
purposes on any day determined under
the principles of section 280A(d)(2) or
on any day that the rental property (or
any portion of it) is not rented to
another person at fair rental for the
entire day. The rental property is not
used for personal purposes on any day

on which the principal purpose of the
use of the rental property is to perform
repair or maintenance work on the
property. Whethe